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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG—-2012-0642]

RIN 1625-AA00

Safety Zone: Gilmerton Bridge Center

Span Float-in, Elizabeth River; Norfolk,
Portsmouth, and Chesapeake, VA

AGENCY: Coast Guard, DHS.
ACTION: Interim Temporary Final Rule.

SUMMARY: The Coast Guard will
establish a temporary safety zone on the
navigable waters of the Elizabeth River
in Norfolk, Portsmouth, and
Chesapeake, VA. This action is
necessary to provide for the safety of life
on navigable waters during the
Gilmerton Bridge Center Span Float-in
and bridge construction of span
placement. This action is intended to
restrict vessel traffic movement to
protect mariners from the hazards
associated with the float-in and span
placement.

DATES: This rule will be effective from
January 7, 2013 through January 16,
2013. The rule is scheduled to be
enforced from 6:00 a.m. on January 7,
2013 through January 11, 2013, with
inclement weather dates of January 12,
2013 through January 16, 2013.
Comments and related material must be
received by the Coast Guard on or before
December 26, 2012.

ADDRESSES: You may submit comments
identified by docket number using any
one of the following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail or Delivery: Docket
Management Facility (M—-30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,

1200 New Jersey Avenue SE.,
Washington, DC 20590-0001. Deliveries
accepted between 9 a.m. and 5 p.m.,
Monday through Friday, except federal
holidays. The telephone number is 202—
366—9329. See the “Public Participation
and Request for Comments” portion of
the SUPPLEMENTARY INFORMATION section
below for further instructions on
submitting comments. To avoid
duplication, please use only one of
these three methods.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket USCG-2012—
0642 and are available online by going
to http://www.regulations.gov, inserting
USCG—-2012-0642 in the “Search” box,
and then clicking “Search.” They are
also available for inspection or copying
at the Docket Management Facility (M—
30), U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email LCDR Hector Cintron,
Waterways Management Division Chief,
Sector Hampton Roads, Coast Guard;
telephone 757-668-5581, email
Hector.L.Cintron@uscg.mil. If you have
questions on viewing the docket, call
Renee V. Wright, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

1. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking, indicate the specific section
of this document to which each
comment applies, and provide a reason

for each suggestion or recommendation.
You may submit your comments and
material online at http://
www.regulations.gov, or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online, it will be considered
received by the Coast Guard when you
successfully transmit the comment. If
you fax, hand deliver, or mail your
comment, it will be considered as
having been received by the Coast
Guard when it is received at the Docket
Management Facility. We recommend
that you include your name and a
mailing address, an email address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number (USCG—2012-0426) in
the “SEARCH” box and click
“SEARCH.” Click on “Submit a
Comment” on the line associated with
this rulemaking.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 82 by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

2. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number (USCG-2012-0426) in
the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:Hector.L.Cintron@uscg.mil
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individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

4. Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one, using one of the methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

B. Regulatory History and Information

On July 25, 2012, the Coast Guard
published a notice of proposed
rulemaking (NPRM) proposing a safety
zone in the Gilmerton Bridge Area (77
FR 43557) on September 5-9, 2012. We
received no comments on the proposed
rule.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Because of shifting
construction schedules, the Coast Guard
was unable to determine the precise
date of the construction until recently.
Therefore, waiting for a 30 day notice
period to run would have been
impracticable.

C. Basis and Purpose

On January 7, 2013 through January
11, 2013, with inclement weather dates
of January 12, 2013 through January 16,
2013, PCL Civil Construction, Inc. will
facilitate removal of the existing bascule
spans from the Gilmerton Bridge,
transport of the new center span from
the Eastern Branch of the Elizabeth
River at the Campostella Bridge to the
Southern Branch of the Elizabeth river
at the Gilmerton Bridge in Norfolk,
Portsmouth, and Chesapeake, VA and
the placement of the center span at the
Gilmerton Bridge in Chesapeake, VA.
There is a danger of falling debris
during the removal of the existing
structures and installation of the new
bridge span. Due to the need to protect
mariners and the public transiting the
Elizabeth River from hazards associated
with the span move and construction of
span placement, the Coast Guard has
determined that a moving safety zone
and an extended waterway closure at
the Glimerton Bridge is necessary for
public safety purposes.

D. Discussion of Final Rule

The Captain of the Port Hampton
Roads is establishing a temporary
moving safety zone around the
Gilmerton Bridge center span barge,
restricting vessels operating in the
navigable waters on the Elizabeth River
from the Campostella Bridge located in
the Eastern Branch of the Elizabeth
River to the Gilmerton Bridge. The
purpose of this rule is to protect
mariners and the public transiting the
Elizabeth River from hazards associated
with the span move, construction and
placement. This movement is scheduled
to begin at 6 a.m. on January 7, 2013,
weather permitting. Because of the size
of the barge and the width of the
waterway, vessels will not be able to
transit around the barge, necessitating
closure of the entire waterway from the
Campostella Bridge to the Gilmerton
Bridge. Transit is expected to take
approximately seven hours. This action
is necessary to ensure the safety of PCL
Construction and vessels immediately
prior to, during, and following the
transit of the span.

In addition to the moving safety zone,
the Coast Guard will establish a
temporary safety zone and extended
waterway closure at the Gilmerton
Bridge starting at 6 a.m. on January 7,
2013, weather permitting, until January
11, 2013. This safety zone will be
established in the interest of public
safety during span placement at the
Gilmerton Bridge. The inclement
weather dates are January 8, 2013
through January 12, 2013. This
temporary safety zone will encompass
the waters directly under and 200 feet
on either side of the Gilmerton Bridge,
crossing the Elizabeth River. Except for
vessels authorized by the Captain of the
Port or his Representative, no person or
vessel may enter or remain in the safety
zone during the time frame listed. Coast
Guard Captain of the Port will give
notice of the enforcement of the safety
zone by all appropriate means to
provide the widest dissemination of
notice among the affected segments of
the public. This will include
publication in the Local Notice to
Mariners and Marine Information
Broadcasts. Marine information and
facsimile broadcasts may also be made
for these events, beginning 24 to 48
hours before the event.

While this construction was originally
scheduled to commence in September,
2012, construction has been delayed
due to scheduling concerns and other
logistical issues. For these reasons, the
effective date in this final rule has been
rescheduled to January 7, 2013.

E. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. The primary impact of these
regulations will be on vessels wishing to
transit the affected waterways during
the moving safety zone accompanying
the Glimerton Bridge Span Barge and
the safety zone at the Gilmerton Bridge
beginning at 6 a.m. on January 3, 2013
through January 7, 2013 with inclement
weather dates of January 8, 2013
through January 12, 2013. Although
these regulations prevent traffic from
transiting a portion of the Elizabeth
River during these events, that
restriction is limited in duration, affects
only a limited area, and will be well
publicized to allow mariners to make
alternative plans for transiting the
affected area. This regulation is
designed to ensure such transit is
conducted in a safe and orderly fashion.

2. Impact Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
the impact of this rule on small entities.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to operate or anchor in
portions of the Elizabeth River, in
Virginia. The regulations would not
have a significant impact on a
substantial number of small entities for
the following reasons: The restrictions
are limited in duration, it affects only
limited areas, and will be well
publicized to allow mariners to make
alternative plans for transiting the
affected areas.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
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significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact LCDR Hector
Cintron, Waterways Management
Division Chief, Sector Hampton Roads,
Coast Guard; telephone 757-668-5581,
email Hector.L.Cintron@uscg.mil. The
Coast Guard will not retaliate against
small entities that question or complain
about this temporary rule or any policy
or action of the Coast Guard.

4. Collection of Information

This rule will call for no new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,

we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
would not create an environmental risk
to health or risk to safety that might
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security

Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment. This rule is
categorically excluded from further
review under paragraph 34(g) of Figure
2-1 of the Commandant Instruction.
Upon receipt of consultation comments
all documentation will be made
available in the docket where indicated
under ADDRESSES. This rule involves
establishing a temporary safety zone. An
environmental analysis checklist and a
categorical exclusion determination will
be available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04—1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 165.T05-0642 to
read as follows:

§165.T05-0642 Safety Zone; Gilmerton
Bridge Center Span Float-in, Elizabeth
River; Norfolk, Portsmouth, and
Chesapeake, Virginia.

(a) Regulated Area. The following area
is a safety zone: Regulated Area 1: All
waters of the Eastern Branch of the
Elizabeth River starting 400 feet behind
the Gilmerton Bridge center span barge
and extending to the entrance of the
Southern Branch of the Elizabeth River
and continuing south in the Southern
Branch of Elizabeth River to the
Gilmerton Bridge in the vicinity of
Norfolk, Portsmouth and Chesapeake,
VA. As the Gilmerton Bridge center
span barge transits through the
waterway, the northern portions of the
waterway will reopen. Regulated Area 2:
All waters of the Southern Branch of the
Elizabeth River directly under and 200
feet on either side of the Gilmerton
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Bridge in the vicinity of Chesapeake,
VA.

(b) Definition. For the purposes of this
part, Captain of the Port Representative
means any U.S. Coast Guard
commissioned, warrant or petty officer
who has been authorized by the Captain
of the Port, Hampton Roads, Virginia to
act on his behalf.

(c) Regulations. (1) In accordance with
the general regulations in 165.23 of this
part, entry into this zone is prohibited
unless authorized by the Captain of the
Port, Hampton Roads or his designated
representatives.

(2) The operator of any vessel in the
immediate vicinity of this safety zone
shall:

(i) Stop the vessel immediately upon
being directed to do so by any
commissioned, warrant or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(ii) Proceed as directed by any
commissioned, warrant or petty officer
on shore or on board a vessel that is
displaying a U.S. Coast Guard Ensign.

(3) The Captain of the Port, Hampton
Roads can be reached through the Sector
Duty Officer at Sector Hampton Roads
in Portsmouth, Virginia at telephone
Number (757) 668-5555.

(4) The Coast Guard Representatives
enforcing the safety zone can be
contacted on VHF—FM marine band
radio channel 13 (165.65Mhz) and
channel 16 (156.8 Mhz).

(d) Enforcement Period This
regulation will be enforced starting at 6
a.m. on January 3, 2013 through January
7, 2013 with inclement weather dates of
January 8, 2013 through January 12,
2013.

Dated: November 29, 2012.
John K. Little,

Captain, U.S. Coast Guard, Captain of the
Port Hampton Roads.

[FR Doc. 2012—-29828 Filed 12—10-12; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2012-0119; FRL-9759-9]

Approval and Promulgation of Air
Quality Implementation Plans; West
Virginia; The 2002 Base Year
Emissions Inventory for the
Huntington-Ashland, WV-KY-OH
Nonattainment Area for the 1997 Fine
Particulate Matter National Ambient Air
Quality Standard

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: EPA is approving the fine
particulate matter (PM> s) 2002 base year
emissions inventory portion of the West
Virginia State Implementation Plan
(SIP) revision submitted by the State of
West Virginia, through the West
Virginia Department of Environmental
Protection (WVDEP), on May 28, 2009.
The emissions inventory is part of the
May 28, 2009 SIP revision that was
submitted to meet nonattainment
requirements related to the West
Virginia portion of the Huntington-
Ashland, WV-KY-OH nonattainment
area for the 1997 PM, 5 National
Ambient Air Quality Standard
(NAAQS). EPA is approving the 2002
base year PM, 5 emissions inventory in
accordance with the requirements of the
Clean Air Act (CAA).

DATES: This final rule is effective on
January 10, 2013.

ADDRESSES: EPA has established a
docket for this action under Docket ID
Number EPA-R03-OAR-2012—-0119. All
documents in the docket are listed in
the www.regulations.gov Web site.
Although listed in the electronic docket,
some information is not publicly
available, i.e., confidential business
information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy for
public inspection during normal
business hours at the Air Protection
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the West Virginia
Department of Environmental
Protection, Division of Air Quality, 601
57th Street SE., Charleston, West
Virginia 25304.

FOR FURTHER INFORMATION CONTACT:
Asrah Khadr, (215) 814-2071, or by
email at khadr.asrah@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background

Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
EPA. On October 2, 2012 (77 FR 60085),
EPA published a notice of proposed
rulemaking (NPR) for the State of West
Virginia. The NPR proposed approval of
the 2002 base year emissions inventory
portion of the West Virginia SIP revision
submitted by the State of West Virginia
on May 28, 2009.

II. Summary of SIP Revision

The 2002 base year emissions
inventory submitted by WVDEP on May
28, 2009 includes emissions estimates
that cover the general source categories
of point sources, non-road mobile
sources, area sources, on-road mobile
sources, and biogenic sources. The
pollutants that comprise the inventory
are nitrogen oxides (NOx), volatile
organic compounds (VOCs), PM, s,
coarse particles (PM;o), ammonia (NH3),
and sulfur dioxide (SO,). EPA has
reviewed the results, procedures and
methodologies for the base year
emissions inventory submitted by
WVDEP. The year 2002 was selected by
WVDERP as the base year for the
emissions inventory per 40 CFR
51.1008(b). A discussion of the
emissions inventory development as
well as the emissions inventory can be
found in the May 28, 2009 SIP submittal
and in the NPR. Specific requirements
of the base year inventory and the
rationale for EPA’s action are explained
in the NPR and will not be restated here.
No public comments were received on
the NPR.

II1. Final Action

EPA is approving the 2002 base year
PM- s emissions inventory as a revision
to the West Virginia SIP.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
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affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

e Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by [Insert date 60 days from date
of publication of this document in the

Federal Register]. Filing a petition for

reconsideration by the Administrator of
this final rule does not affect the finality
of this action for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule

PM, 5 2002 base year emissions
inventory portion of the West Virginia
SIP may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference, Nitrogen
dioxide, Particulate matter, Reporting
and recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Dated: November 21, 2012.
W.C. Early,
Acting Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart XX—West Virginia

m 2.In §52.2520, the table in paragraph
(e) is amended by adding at the end of
the table an entry for 2002 Base Year
Emissions Inventory for the 1997 fine
particulate matter (PM s) standard to
read as follows:

§52.2520 Identification of plan.

* * * * *

tribal law. 5 U.S.C. 804(2). or action. This action pertaining to the (e) * * *
N f - lat : : Stat bmittal Additi |
amescipn%rcli;?g# atory Applicable geographic area a eds;teml a EPA approval date expl a:r:grt-]ign
2002 Base Year Emissions Inven- West Virginia portion of the Hun- 5/28/09 12/11/12 [Insert page number 52.2531(b)

tory for the 1997 fine particulate
matter (PM, s) standard.

tington-Ashland,
nonattainment area.

WV-KY-OH

where the document begins].

m 3.§52.2531 is amended by revising
the section heading, designating the
existing paragraph as paragraph (a), and
adding paragraph (b). The amendments
read as follows:

§52.2531 Base year emissions inventory.
* * * * *

(b) EPA approves as a revision to the
West Virginia State Implementation
Plan the 2002 base year emissions
inventory for the Huntington-Ashland,
WV-KY-OH fine particulate matter
(PM,s5) nonattainment area submitted by
the West Virginia Department of
Environmental Protection on May 28,
2009. The 2002 base year emissions
inventory includes emissions estimates
that cover the general source categories

of point sources, non-road mobile
sources, area sources, on-road mobile
sources, and biogenic sources. The
pollutants that comprise the inventory
are nitrogen oxides (NOx), volatile
organic compounds (VOCs), PM; s,
coarse particles (PM;o), ammonia (NHs),
and sulfur dioxide (SO,).

[FR Doc. 2012—29763 Filed 12—10—12; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 99-25; FCC 12-144]

Implementation of the Local
Community Radio Act of 2010;
Revision of Service and Eligibility
Rules for Low Power FM Stations

AGENCY: Federal Communications
Commission.

ACTION: Denial and/or dismissal of
petitions for reconsideration.

SUMMARY: In this document, the
Commission acts on six petitions for
reconsideration of the Fourth Report
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and Order, challenging the per-market
and/or the national caps adopted in the
Fourth Report and Order in this
proceeding. In response to the petitions
for reconsideration, the Commission
modifies the national cap to allow each
applicant to pursue up to 70
applications, so long as no more than 50
of them are in the spectrum-limited
radio markets identified in the Fourth
Report and Order; increases the per-
market cap for spectrum-limited
markets to allow up to three
applications per applicant for each
market, subject to certain conditions;
and clarifies the application of the per-
market cap in “embedded” markets.

DATES: Effective January 10, 2013.

FOR FURTHER INFORMATION CONTACT:
Peter Doyle (202) 418-2789.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Fifth
Order on Reconsideration in MM Docket
No. 99-25, FCC 12—144, adopted
November 30, 2012, and released
December 4, 2012. The full text of this
document is available for inspection
and copying during regular business
hours in the FCC Reference Center, 445
Twelfth Street SW., Room CY-A257,
Portals II, Washington, DC 20554, and
may also be purchased from the
Commission’s copy contractor, BCPI,
Inc., Portals II, 445 Twelfth Street SW.,
Room CY-B402, Washington, DC 20554.
Customers may contact BCPI, Inc. via
their Web site, http://www.bcpi.com, or
call 1-800-378-3160. This document is
available in alternative formats
(computer diskette, large print, audio
record, and Braille). Persons with
disabilities who need documents in
these formats may contact the FCC by
email: FCC504@fcc.gov or phone: 202—
418-0530 or TTY: 202—418-0432.

Paperwork Reduction Act Analysis.
This Order on Reconsideration does not
adopt any new or revised information
collection requirements subject to the
Paperwork Reduction Act of 1995
(PRA), Public Law 104-13 (44 U.S.C.
3501-3520). In addition, therefore, it
does not contain any new or modified
“information collection burden for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

Report to Congress. The Commission
will send a copy of this Order on
Reconsideration to Congress and the
Government Accountability Office
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A).

Summary of Fifth Order on
Reconsideration

I. Introduction

1. In this Fifth Order on
Reconsideration and Sixth Report and
Order, we take various actions to
implement the Local Community Radio
Act of 2010 (“LCRA”), safeguard the
integrity of our FM translator licensing
procedures and modify licensing and
service rules for the low power FM
(“LPFM”) service. In the Fifth Order on
Reconsideration we affirm with slight
modifications and clarifications the
comprehensive plan for licensing FM
translators and LPFM stations adopted
in the Fourth Report and Order (Fourth
R&O). In response to petitions for
reconsideration, we modify the national
cap to allow each applicant to pursue
up to 70 applications, so long as no
more than 50 of them are in the
Appendix A markets. We also increase
the per-market cap for radio markets
identified in Appendix A of the Fourth
R&O to allow up to three applications
for each market, subject to certain
conditions. We also clarify the
application of the per-market cap in
those Appendix A markets with
“embedded” markets. In the Sixth
Report and Order we complete the
implementation of the LCRA and make
a number of additional changes to
promote the localism and diversity goals
of the LPFM service and a more
sustainable community radio service.
When effective, these orders will permit
the Commission to move forward with
the long-delayed processing of over
6,000 FM translator applications and
establish a timeline for the opening of
an LPFM window.

I1. Fifth Order on Reconsideration
A. Background

2.0On July 12, 2011, the Commission
released a Third Further Notice of
Proposed Rule Making (Third FNPRM)
in this proceeding, seeking comment on
the impact of the LCRA on the
procedures previously adopted to
process the approximately 6,000
applications that remain pending from
the 2003 FM non-reserved band
translator window. There, the
Commission tentatively concluded that
those licensing procedures, which
would limit each applicant to ten
pending applications, would be
inconsistent with the LCRA’s goals. We
proposed to modify those procedures
and instead adopt a market-specific
translator application dismissal process,
dismissing pending translator
applications in identified spectrum-
limited markets in order to preserve

adequate LPFM licensing opportunities.
At the same time, we tentatively
concluded that these new procedures
would not be sufficient to address the
potential for licensing abuses with
respect to the thousands of pending
translator applications. Accordingly, we
asked for comments on appropriate
processing policies for those
applications, including a potential
national cap of 50-75 applications and
a potential cap of one or a few
applications in any particular market.

3. The Commission released the
Fourth R&0O on March 19, 2012. The
Commission affirmed its decision to
reject the prior national cap of 10
translator applications per applicant. It
adopted a modified market-specific
translator licensing scheme which
incorporated a number of commenter
proposals. To minimize the potential for
speculative licensing conduct, the
Commission established a national cap
of 50 applications and a local cap of one
application per applicant per market for
the 156 Arbitron Metro markets
identified in Appendix A of the Fourth
R&O.

1. Rationale for the Translator
Application Caps

4. When the Commission opened the
March 2003 filing window for Auction
83 FM translator applications, there
were 3,818 licensed FM translators.
13,377 translator applications were filed
in that window—approximately three
times as many applications as the
number of FM translators licensed since
1970. From that group, 3,476 new
authorizations were issued before the
Commission’s freeze on further
processing of applications from that
window took effect. Of those 3,476
authorizations, 926 (more than 25
percent) were never constructed and
1,358 (almost 40 percent) were assigned
to a party other than the applicant.
Although 97 percent of all filers filed
fewer than 50 applications, the
remaining three percent accounted for a
total of 8,163 applications, representing
61 percent of the total. The two largest
filers, commonly-owned Radio Assist
Ministries, Inc. and Edgewater
Broadcasting, Inc. (collectively,
“RAM?”), filed 4,219 applications and
received 1,046 grants before the
processing freeze took effect. When we
adopted the cap of ten applications in
2007, we noted that RAM had sought to
assign more than 50 percent of the
construction permits it had received and
consummated more than 400
assignments of such permits. We based
the cap of ten applications on the need
to preserve spectrum for future LPFM
availability and the need to protect the
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integrity of our translator licensing
process.

5. In the Third FNPRM, when we
proposed to replace the cap of ten
translator applications with a market-
specific processing system, we
tentatively concluded that such a
processing system would not be
sufficient to address the potential
abuses in translator licensing and
trafficking. We noted that the vast
majority of applicants hold only a few
applications, but the top 20 applicants
collectively account for more than half
of the pending applications. Similar
imbalances exist in particular markets
and regions. For instance, one applicant
holds 24 of the 24 translator
applications proposing operation within
20 kilometers of Houston’s reference
coordinates and 73 applications in
Texas. Two applicants hold 66 of the 74
applications proposing service to the
New York City radio market.

6. We also described a number of
factors that create an environment
which promotes the acquisition of
translator authorizations solely for the
purpose of selling them. First, we expect
that a substantial portion of the
remaining translator grants will be made
pursuant to our settlement (i.e., non-
auction) procedures. Second, translator
construction permits may be sold
without any limitation on price. Third,
permittees are not required to construct
or operate newly authorized facilities
before they can sell their authorizations.
Collectively, these factors created an
incentive for speculative filings and
trafficking in translator authorizations.
Such behavior damages the integrity of
our licensing process, which assigns
valuable spectrum rights to parties
based on a system that gives priority to
applications filed in one filing window
over subsequent applications based on
the assumption that the applications
filed in the earlier window are filed in
good faith by applicants that intend to
construct and operate their proposed
stations to serve the public. The history
of the Auction 83 translator applications
strongly supports our view that
speculative applications delay the
processing of bona fide applications,
thereby impeding efforts to bring new
service to the public. These speculative
translator applications have also
delayed the introduction of new LPFM
service pursuant to our mandate under
the LCRA to provide licensing
opportunities for both LPFM and
translator stations.

7. The extraordinarily high number of
applications filed in the Auction 83
window, particularly by certain
applicants (both nationally and in
certain markets), and the significant

number of authorized stations that were
either assigned to another party or never
constructed are strong indicia of
applications filed for speculative
purposes (either for potential sale or to
game the auction system) rather than a
good faith intent to construct and
operate the proposed stations. Based on
these concerns, we sought comment on
whether a national cap of 50 or 75
applications would force filers with a
large number of applications to
concentrate on those proposals and
markets where they have bona fide
service plans. We also asked whether
applicants should be limited to one or
a few applications in a particular
market, noting that such a restriction
“could limit substantially the
opportunity to warehouse and traffic in
translator authorizations while
promoting diversity goals.”

8. The Fourth R&O concluded that
both a national cap and a per-market
cap for the 156 Appendix A markets
were appropriate to limit speculative
licensing conduct and necessary to
bolster the integrity of the remaining
Auction 83 licensing. We stated that
non-feeable application procedures,
flexible auction rules, and flexible
translator settlement and transfer/
assignment rules “clearly have
facilitated and encouraged the filing of
speculative proposals * * *. While we
recognize that high-volume filers did
not violate our rules (‘“Rules’), these
types of speculative filings are
fundamentally at odds with the core
Commission broadcast licensing
policies and contrary to the public
interest.”

9. The Fourth R&O rejected other
potential anti-trafficking proposals
offered by commenters, stating that
application caps were the most
administratively feasible solution for
processing this large group of long-
pending applications. We stated that we
considered caps to be the only approach
that would not only limit trafficking in
translator authorizations but also fulfill
our mandate under the LCRA to provide
the fastest path to additional translator
and LPFM licensing in areas where the
need for additional service is greatest.

10. We adopted a national cap of 50
additional translators per applicant. We
found that this cap, of itself, would
affect no more than 20 of the
approximately 646 total applicants in
this group, and that this was a
reasonable number of stations to
construct and operate as proposed and
would place restraints on trafficking of
permits on the open market. We also
noted that there was some agreement on
such a limit even among translator
advocates.

11. We also adopted a per-market cap
of one application per market in the
radio markets listed in Appendix A to
the Fourth R&O, consisting of the top
150 Arbitron Metro markets (per the BIA
Fall 2011 database, as defined in
Appendix A) plus six additional
markets where more than four translator
applications are pending. We noted that
some applicants had filed dozens of
applications for a particular market,
when it was inconceivable that a single
entity would construct and operate so
many stations there. We concluded that
such applications were clearly filed for
speculative reasons or to skew our
auction procedures. Given the volume
of pending applications, we found that
it was administratively infeasible to
conduct a case-by-case assessment of
these applications to determine whether
they could satisfy our rule limiting the
grant of additional translator
authorizations to a party that can make
a “showing of technical need for such
additional stations” (the “Technical
Need Rule”). Accordingly, we adopted a
cap of one translator application per
market in the Arbitron Metro markets
listed in Appendix A to the Fourth R&O.
For applications outside those markets,
where only a small number of
applications will require analysis, we
decided to apply the Technical Need
Rule on a case-by-case basis.

12. Appendix A to the Fourth R&O
lists several “embedded” radio markets
that are part of a larger market also
listed in Appendix A: (1) Nassau-
Suffolk (Long Island), NY (Arbitron
Metro market #18, embedded in the
New York Arbitron Metro market); (2)
Hudson Valley, NY (Arbitron Metro
market #39, partially embedded in the
New York Arbitron Metro market); (3)
Middlesex-Somerset-Union, NJ
(Arbitron Metro market #41, embedded
in the New York Arbitron Metro
market); (4) Monmouth-Ocean, NJ
(Arbitron Metro market #53, partially
embedded in the New York Arbitron
Metro market); (5) Morristown, NJ
(Arbitron Metro market #117, embedded
in the New York Arbitron Metro
market); (6) Stamford-Norwalk, CT
(Arbitron Metro market #148, embedded
in the New York Arbitron Metro
market); (7) San Jose, CA (Arbitron
Metro market #37, embedded in the San
Francisco Arbitron Metro market); (8)
Santa Rosa, CA (Arbitron Metro market
#121, embedded in the San Francisco
Arbitron Metro market); and (9)
Fredericksburg, VA (Arbitron Metro
market #147, partially embedded in the
Washington, DC Arbitron Metro
market). The Fourth R&O stated that the
one-per-market cap would apply to all
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markets listed in Appendix A but did
not explain how this cap would apply
to the listed embedded markets.

13. In addition to those embedded
markets, there are three more embedded
markets that are not listed in Appendix
A due to their smaller size: (1) New
Bedford-Fall River, MA (Arbitron Metro
market #180, embedded in the
Providence-Warwick-Pawtucket, RI
Arbitron Metro market); (2) Frederick,
MD (Arbitron Metro market #195,
embedded in the Washington, DC
Arbitron Metro market); and (3)
Manchester, NH (Arbitron Metro market
#196, partially embedded in the
Portsmouth-Dover-Rochester, NH
Arbitron Metro market). The Fourth
R&O did not explain whether
applications filed in those embedded
markets would be subject to the per-
market cap imposed on the larger
markets within which they are
embedded.

2. Petitions for Reconsideration

14. Five petitions for reconsideration
were filed following Federal Register
publication of the Fourth R&O.
Educational Media Foundation (“EMF”’)
filed a Petition for Reconsideration
(“EMF Petition”) seeking
reconsideration as to both the national
cap of 50 applications and the per-
market cap of one application. The
remaining petitions only addressed the
latter cap.

15. EMF currently has 292 pending
translator applications from the Auction
83 window. EMF received 259 translator
grants from that window before we froze
the processing of such applications.

16. EMF first contends that the
Commission must clarify the definition
of the term ‘‘radio market” as used in
the Fourth R&'0O. EMF argues that the
term could mean census-designated
urban areas, metropolitan statistical
areas, Arbitron Metro markets, or some
definition connected to the “grids” used
in determining whether markets are
“spectrum limited” or not.
Additionally, EMF argues that both the
national cap and the per-market cap are
arbitrary and capricious. EMF argues
that the Commission did not adequately
explain the “abusive” licensing activity
relating to Auction 83 filings and did
not adequately explain why other “more
direct”” measures to combat speculation
are not being used. EMF also argues that
the Commission did not adequately
explain how the caps square with the
Commission’s own conclusion that the
LCRA requires it to make available
licensing opportunities for both
translators and LPFM stations “in as
many local communities as possible.”

17. Hope Christian Church of Marlton,
Inc. (“Hope”’), Bridgelight, LLC
(“Bridgelight”) and Calvary Chapel of
the Finger Lakes, Inc. (“CCFL”)
(collectively, the “Joint Petitioners™)
filed a joint Petition for Partial
Reconsideration (‘“Joint Petition”)
seeking reconsideration to revise the
one-per-market cap to include a waiver
process. Hope is the licensee of
WVBV(FM), Medford Lakes, NJ
(Philadelphia, PA Arbitron Metro
market); WWFP(FM), Brigantine, NJ
(Atlantic City-Cape May, NJ Arbitron
Metro market); and WZBL(FM),
Barnegat Light, NJ (Monmouth-Ocean,
NJ embedded market). Hope has 46
pending translator applications from the
Auction 83 window, of which 45 are in
Appendix A markets and one is outside
the Appendix A markets. Hope received
21 translator grants before the
processing freeze, primarily in the
Philadelphia and Baltimore Arbitron
Metro markets. Hope constructed all of
those proposed stations. Bridgelight is
the licensee of WRDR(FM), Freehold
Township, NJ (Monmouth-Ocean, NJ
embedded market); and WJUX(FM),
Monticello, NY (outside the Appendix
A markets). Bridgelight has 16 pending
applications from the Auction 83
window. Bridgelight received five
translator grants before the processing
freeze (primarily in the New York
Arbitron Metro market), but assigned all
of them to other parties. CCFL is the
licensee of WZXV(FM), Palmyra, NY
(Rochester, NY Arbitron Metro market).
CCFL has 16 pending translator
applications from the Auction 83
window, of which eight are in
Appendix A markets (five in the
Buffalo, NY Arbitron Metro market and
three in the Rochester, NY Arbitron
Metro market). CCFL received 14
translator grants before the processing
freeze (primarily in the Buffalo and
Rochester Arbitron Metro markets), but
assigned five of those to other parties
and cancelled another one.

18. The Joint Petition maintains that
the one-per-market cap unfairly harms
local and regional applicants that have
filed applications in a limited number of
markets for the purpose of reaching
distant communities in geographically
large markets. The Joint Petition argues
that the one-per-market cap should be
supplemented with a waiver process
that allows for waivers (with no limit on
the number of authorizations in a
market) under three conditions: (1) The
60 dBu contour of the translator
application cannot overlap the 60 dBu
contour of any commonly-controlled
application; (2) the application would
not preclude a future LPFM application

in the grid for the Appendix A market
or at the proposed transmitter site; and
(3) the applicant agrees to accept a
condition on the construction permit
that disallows sale of the authorization
for a period of four years after the
station commences operation.

19. Conner Media, Inc. (together with
the commonly-controlled Conner Media
Corporation, “Conner”) filed a Petition
for Partial Reconsideration (‘“‘Conner
Petition”) of the Fourth R&O. Conner is
the licensee of WAVQ(AM),
Jacksonville, NC (Greenville-New Bern-
Jacksonville, NC Arbitron Metro
market). Conner states that it filed
translator applications in five different
locations to serve the Greenville-New
Bern-Jacksonville, NC Arbitron Metro
market, which comprises ten diverse
counties. Conner expresses interest in
assigning additional permits from its
pending applications to other AM
broadcasters who would benefit from
the nighttime service available on a
translator. Conner argues that any local
translator cap should be per-
community, not per-market.

20. Western North Carolina Public
Radio, Inc. (“WNC”) is the licensee of
noncommercial educational (“NCE”)
stations WCQS(FM), Asheville, NC;
WFSQ(FM), Franklin, NC; and
WYQS(FM), Mars Hill, NC (all in the
Asheville, NC Arbitron Metro market).
WNC filed a Petition for
Reconsideration (“WNC Petition’’)
arguing that its Arbitron Metro market,
Asheville, NC, should not be included
in Appendix A or, alternatively, that the
community of Black Mountain, NC,
should not be considered part of that
market because it is separated by a
mountain range from Asheville and
therefore requires its own translator
service. WNC notes that Asheville is the
159th Arbitron Metro market, but was
included in Appendix A because more
than four translator applications are
pending in that market.

21. Kyle Magrill (“Magrill”) filed a
Petition for Reconsideration (“Magrill
Petition”’). Magrill is a translator
applicant under the corporate name of
CircuitWerkes, Inc. and the d/b/a name
of CircuitWerkes. Magrill has seven
pending translator applications from the
Auction 83 window in four Appendix A
markets in Florida. Magrill received
three translator grants before the
processing freeze took effect. Magrill
argues that the Commission did not
propose per-market caps in the Third
FNPRM, but instead called for
processing all translator applications in
non-spectrum limited markets. Magrill
argues that the number of translator
sales has not been so high as to present
a problem. Magrill notes that many
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markets are geographically and
ethnically diverse and also notes that
HD channels have increased the need
for multiple translators in certain
locations. Magrill argues that the per-
market cap particularly hurts local
service providers who did not exceed
the national cap. Magrill argues that the
cap should be revisited and at least
eased in markets that are not spectrum
limited.

3. Responsive Pleadings

22. Prometheus Radio Project
(“Prometheus”) filed an Opposition
(“Prometheus Opposition™) to the
petitions for reconsideration.
Prometheus argues that the Commission
properly defined the “market” for the
one-per-market translator caps as the
Arbitron Metro market. Prometheus
rejects Magrill’s claim about lack of
notice, noting that the Commission
specifically asked for comments on
whether translator applicants should be
limited to one or a few applications in
any particular market and that this
material was published in the Federal
Register. Prometheus then argues that
the caps will prevent speculation and
preserve radio market diversity.
Prometheus opposes any waiver process
that would delay the LPFM application
window.

23. REC Networks (“REC”) partially
opposes the petitions for
reconsideration. REC supports the
national cap of 50 applications, but
believes the per-market cap may be
overly restrictive. REC argues for
adoption of a waiver standard that is
more stringent than the one proposed in
the Joint Petition. REC suggests the
following additional criteria: (1) The
applicant must accept a condition on its
construction permit that for a four-year
period after commencing operations, the
translator must be commonly owned
with the primary station and must
rebroadcast the primary analog output
of that station; (2) the 60 dBu contour
of the translator application must not
overlap (i) a 30 kilometer radius around
the center of markets 1-20, (ii) a 20
kilometer radius around the center of
spectrum limited markets 21-50, or (iii)
a 10 kilometer radius around the center
of spectrum limited markets 51-100;
and (3) applications grantable under this
waiver must also comply with the
national cap of 50 applications.

24. In reply comments, Conner, the
Joint Petitioners and Magrill reiterate
their prior positions. Four Rivers
Community Broadcasting Corporation
filed a reply arguing for a waiver
standard similar to the standard
suggested by the Joint Petition. One
Ministries, Inc. and Life On The Way

Communications, Inc. filed reply
comments arguing for separation of
embedded markets from the core
market, particularly in the case of San
Francisco, San Jose and Santa Rosa.

B. Discussion

25. For the reasons explained below,
we will grant the petitions for
reconsideration in part and clarify the
treatment of translator applications in
embedded markets. We will modify the
national cap to allow each applicant to
pursue up to 70 applications, provided
that no more than 50 of them are in the
Appendix A markets. We will also
modify the per-market cap from one
translator application per market to
three, subject to two conditions: (1) To
avoid dismissal under the cap
procedures, the 60 dBu contour of a
translator application may not overlap
the 60 dBu contour of another translator
application filed by that party or
translator authorization held by that
party as of the release date of this
decision; and (2) the translator
application may not preclude grant of a
future LPFM application in the grid for
that market or at the proposed out of
grid transmitter site, in accordance with
the processing policy delineated in the
Fourth R&O. In all other respects, we
deny the petitions.

1. Market Definitions

26. The Fourth R&'O adopted “both a
national cap and a market-based cap for
the markets identified in Appendix A.”
Appendix A contained a spreadsheet
with eight top-level columns. Appendix
A also contained a paragraph entitled
“Detailed Column Information” for
which the following information
appeared in bold for the spreadsheet’s
first three top-level columns:

Arb#/Rank—Arbitron Market Ranking

CF#/Rank—Common Frequency
Arbitron Market Ranking

Fall 2011 Arbitron Rankings—Arbitron
Market Name

27. Appendix A made it clear that we
were referring to Arbitron Metro
markets rather than non-Arbitron data
such as census data. Although we did
not describe the markets as Arbitron
Metro markets, the only alternative type
of Arbitron radio market is an Arbitron
Total Survey Area. Appendix A could
not be interpreted to mean Arbitron
Total Survey Area, however, because
there is no Arbitron Total Survey Area
for many of the markets listed in
Appendix A, particularly the largest
radio markets. Accordingly, contrary to
EMF’s claim, we do not believe there
could reasonably have been any

confusion over the fact that Appendix A
refers to Arbitron Metro markets. In any
event, we clarify here that the markets
listed in Appendix A are Arbitron Metro
markets.

28. EMF also argues that the Fourth
R&O did not spell out how an
application would be deemed to be
within an Appendix A market. We
disagree. Both the Third FNPRM and the
Fourth R&O consistently referred to the
proposed transmitter site as the
determining factor for whether an
application would be considered to be
within a particular market. In fact, the
Third FNPRM adopted a processing
freeze on “any translator modification
application that proposes a transmitter
site for the first time within any
[spectrum-limited] market,” while
allowing any translator modification
application “which proposes to move its
transmitter site from one location to
another within the same spectrum-
limited market.” Our detailed market-
specific translator processing policy
adopted in the Fourth R&O specifically
refers to the proposed transmitter site as
the determining factor, and the
translator cap discussion in the Fourth
R&O likewise refers to proposed
transmitter locations. In any event, we
clarify here that a translator application
is considered within an Arbitron Metro
market for purposes of the per-market
translator caps if it specifies a
transmitter site within that Arbitron
Metro market.

29. On the other hand, we agree that
we should clarify the treatment of
“embedded” markets. An embedded
market is a unique marketing area for
the buying and selling of radio air time.
It is contained, either in whole or in
part, within the boundaries of a larger
“parent” market. Most, but not all,
embedded markets are among the 156
radio markets listed in Appendix A.

30. Our intent was, and is, to treat
each embedded market listed in
Appendix A as a separate radio market
for purposes of the per-market cap. For
example, the San Francisco market
(Arbitron Metro market #4) includes the
San Jose (Arbitron Metro market #37)
and Santa Rosa (Arbitron Metro market
#122) embedded markets. Accordingly,
the per-market cap would apply to each
of three markets: (1) The core San
Francisco market (consisting of
Alameda, Contra Costa, Marin, Napa,
San Francisco, San Mateo and Solano
Counties); (2) the San Jose market
(consisting of Santa Clara County); and
(3) the Santa Rosa market (consisting of
Sonoma County). Thus, an application
for a translator in San Jose would not
count against the per-market cap for that
applicant in either the core San
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Francisco market or the Santa Rosa
market. Accordingly, subject to the
processing rules described below, an
applicant could prosecute three
applications in each of those three
markets. In contrast, the Washington,
DC market (Arbitron Metro market #8)
includes one county from the
Fredericksburg, VA market (Arbitron
Metro market #147, with Stafford
County being the embedded portion of
that market) and all of the Frederick,
MD market (Arbitron Metro market
#197). In that situation, an application
proposing a site in Stafford County
would be treated as an application in
the Fredericksburg, VA Arbitron Metro
market rather than an application in the
Washington, DC Arbitron Metro Market.
The per-market cap (as revised below)
will apply to all applications proposing
a site in the Fredericksburg, VA
Arbitron Metro market, because that
market is listed in Appendix A. On the
other hand, an application proposing a
site in Frederick County, MD would be
treated as an application in the
Frederick, MD Arbitron Metro market
rather than the Washington, DC
Arbitron Metro market. Because the
Frederick, MD Arbitron Metro market is
not listed in Appendix A, the per-
market cap does not apply to any
application proposing a site there. With
the exclusion of Stafford County, VA
and Frederick County, MD from the
Washington, DC market for the purposes
of the per-market cap, the cap for the
Washington, DC market would apply
only to applications proposing
operation from a site in the core of that
market, which is any part of the market
other than those two counties.

2. Notice of Appendix A Per-Market Cap
Proposal

31. We next address Magrill’s claim
that we violated the Administrative
Procedure Act’s notice and comment
requirements by failing to give notice
that the per-cap limit would apply to all
Appendix A markets rather than just
“spectrum limited”” Appendix A
markets. Magrill’s comments focus on
the Commission’s market-specific
translator dismissal process, with its
distinction between “spectrum limited”
markets and “spectrum available”
markets, as delineated in Section III.B of
the Third FNPRM. However, in Section
II1.C of the Third FNPRM, we then
stated our tentative conclusion that this
translator dismissal process would not
be sufficient to address the problem of
speculation among Auction 83 filers.
We tentatively concluded that nothing
in the LCRA limits the Commission
from addressing such speculation
through processing policies separate

from the dismissal process discussed in
Section III.B of the Third FNPRM. Based
on those tentative conclusions, we
asked for comments on processing
policies to address the potential for
speculative abuses among the remaining
translator applications:

For example, we seek comment on whether
to establish an application cap for the
applications that would remain pending in
non-spectrum limited markets and unrated
markets. Would a cap of 50 or 75
applications in a window force high filers to
concentrate on those proposals and markets
where they have bona fide service
aspirations? In addition or alternatively,
should applicants be limited to one or a few
applications in any particular market?

32. Clearly, the point of Section III.C.
of the Third FNPRM was to seek
comments on potential national caps
and per-market caps as a processing
policy separate from the market-based
translator dismissal policy discussed in
Section III.B. We specifically noted that
this processing policy could apply to
applications in “non-spectrum-limited”
markets and unrated markets. We
received substantial comments on the
proposals for a national cap and per-
market caps. In fact, Magrill himself
commented on the issue by proposing
an alternative system that would limit
applications in both “spectrum
available” markets and ““spectrum
limited” markets based on the total
number of applications filed nationally
by a particular applicant. Accordingly,
we reject Magrill’s claim that we failed
to give adequate notice that per-market
caps might apply in “spectrum
available” markets.

33. Similarly, the Joint Petition claims
that a one-per-market cap on translator
applications “had never previously been
proposed prior to the Fourth R&0.” The
language quoted above from the Third
FNPRM shows that this claim is
unfounded. Accordingly, we reject this
claim by the Joint Petitioners.

3. The National Cap of 50 Applications

34. EMF is the only party to challenge
the national cap of 50 applications. As
we noted above, EMF received 259
translator grants from its Auction 83
applications before our processing
freeze took effect. Approximately 20
percent of those grants were never
constructed and therefore were
cancelled. Altogether, 72 out of EMF’s
259 grants (almost 30 percent of those
authorizations) were sold, were not built
and therefore were cancelled, or were
otherwise terminated.

35. EMF focuses its challenge to the
national cap of 50 translator
applications on two claims. First, EMF
claims that the cap is based on an

erroneous assumption that translator
applicants with higher numbers of
pending applications do not intend to
construct all of those proposed stations.
Second, EMF points out that the
Commission chose a cap of 50 as the
most “administratively feasible solution
for processing this large group of long-
pending applications” instead of “more
direct means” of curbing speculation,
such as limits on sales of new translator
construction permits or the prices at
which they can be sold.

36. EMF’s first objection
mischaracterizes our decision on the
national cap by treating it as an
unverified assumption about the
number of stations that applicants could
build or wish to build. We acknowledge
that we cannot divine an applicant’s
intentions based on simple statistics,
but that is not what we attempted to do.
Rather, we developed a processing
policy that would reasonably balance
competing goals. The cap of 50 does not
assume that an applicant could only
intend to construct, or be able to
construct, 50 new translator stations,
but it will require applicants to
prioritize their filings and focus on
applications in those locations where
they have a bona fide interest in
providing service and on applications
that are most likely to be grantable,
while deferring their pursuit of other
opportunities until a future filing
window. In this regard, we reiterate that
our conclusion here about speculative
filings by high-volume applicants is
supported by the data showing that an
unusually large number of the translator
grants from this filing window were not
constructed or were assigned to a party
other than the applicant. We believe
applicants subject to the cap are likely
to choose applications that (1) they
expect to be granted, (2) they plan to
construct and operate, and (3) will fill
an unmet need, thereby improving
competition and diversity. EMF has not
shown that this expectation is
unreasonable.

37. EMF’s second argument overlooks
many relevant considerations. First,
EMF fails to note that most of the
applicants subject to the cap received
many grants before the processing freeze
took effect. EMF itself received 259
grants, so for EMF the cap translates
into 259 granted applications, plus as
many additional applications that EMF
selects that result in grants.

38. Second, as the Commission
previously noted, future translator
windows will provide additional new
station licensing opportunities. With
our flexible translator licensing
standards, we expressed confidence that
“comparable licensing opportunities
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will remain available in a future
translator filing window’” with respect
to applications dismissed pursuant to
the application caps and our market-
based processing policy.

39. Third, EMF overl}goks our explicit
balancing of “‘the competing goals of
deterring speculation and expanding
translator service to new communities.”
In doing so, we selected the number of
50 applications to affect no more than
20 applicants, representing only three
percent of the pool of Auction 83
applicants but approximately half of the
pending applications. Thus, a national
cap of 50 applications would allow 97
percent of applicants to prosecute all of
their pending applications, and it will
allow approximately 50 percent of all
pending applications to be processed,
while curbing the excessive number of
applications filed by 3 percent of the
filers.

40. With respect to the choice of an
application cap over other options such
as anti-trafficking rules, EMF claims
erroneously that our objective was to
limit the number of applications we had
to process. We chose an application cap
“both [to] deter trafficking and provide
the fastest path to additional translator
and LPFM licensing in areas where the
need for additional service is greatest.”
This approach benefits both translator
and LPFM applicants and the public
they seek to serve. An application cap
provides an immediate solution to the
trafficking issue and also ameliorates
the impact of translator applications on
LPFM service while avoiding the lead
time necessary to develop and adopt
new anti-trafficking rules or the
resources needed to enforce such rules.
This is why we described application
caps as “‘the most administratively
feasible solution for processing this
large group of long-pending
applications.” Advocates of anti-
trafficking rules, such as EMF, have not
shown that this conclusion is flawed.

41. We will, however, grant
reconsideration with respect to the
national cap of 50 applications in order
to better ensure equitable distribution of
radio service between urban and rural
areas. We recognize that parties
restricted to 50 applications will tend to
choose applications in urban areas,
because those applications offer
potential service to the greatest number
of people. We believe a modest
relaxation of this restriction can provide
additional service to rural areas without
sacrificing the integrity of our licensing
process or opportunities for new LPFM
service. Accordingly, we will allow
applicants to prosecute up to 70
applications nationally, provided that
no more than 50 of those are in

Appendix A markets. All selected
applications outside the Appendix A
markets must meet certain conditions.
Specifically, the applications outside
the Appendix A markets must (1)
comply with the restriction against
overlap with the applicant’s other
pending translator applications and
authorizations set forth in paragraph 58
below with respect to the per-market
cap, and (2) protect at least one channel
for LPFM filing opportunities at the
proposed transmitter site for each short
form application specifying such site, as
shown in the type of “out of grid”
preclusion study described in paragraph
59 below with respect to the per-market
cap. In addition, to ensure that these
authorizations will not be relocated to
Appendix A markets, we will impose a
condition restricting their relocation.
Specifically, during the first four years
of operation, none of these
authorizations can be moved to a site
from which (calculated in accordance
with Section 74.1204(b) of our Rules)
there is no 60 dBu contour overlap with
the 60 dBu contour proposed in the
application as of the release date of this
Fifth Order on Reconsideration. Our
decision to establish a national cap is an
exercise in line-drawing that is
committed to agency discretion. Our
choice of a limit of 70 applications
nationally, with no more than 50
applications in the Appendix A
markets, reasonably balances competing
goals based on a careful evaluation of
the record.

4. The Need for a Per-Market Cap

42. EMF characterizes the per-market
cap as arbitrary and capricious.
However, the record here clearly
demonstrates that speculative translator
filing activity was not only a national
problem but also a local market
problem. In the Third FNPRM, we
described exactly this situation, noting
that one applicant held 25 of the 27
translator applications proposing
locations within 20 kilometers of
Houston’s center city coordinates and
75 applications in Texas. We also noted
that two applicants held 66 of the 74
applications proposing service to the
New York City Arbitron Metro market.
EMF has not shown that our analysis as
to speculative filings activity within
Appendix A markets is incorrect.

43. Non-top 150 Markets in Appendix
A. Appendix A to the Fourth R&O
includes six non-top 150 markets,
including Asheville, NC, because they
have more than four translator
applications pending. Such a large
number of applications for markets
outside the top 150 markets suggests
speculative filing activity. Although

WNC claims that it filed multiple
applications to serve “‘various clusters
of communities” in the Asheville
market, it has not explained how its
proposed service would achieve that
result with respect to Black Mountain,
NG, which is the focus of the WNGC
Petition. All of WNC’s applications
there specify Black Mountain as the
community of license and, with only
one exception, propose the same
transmitter site. In addition, WNC fails
to show any error in the Commission’s
analysis of the need to apply the market
cap to those markets listed in Appendix
A that are outside of the top 150
markets, or any valid justification for
departing from Arbitron Metro market
definitions. Arbitron Metro market
definitions are based on multiple
demographic/geographic factors,
including terrain issues. Accordingly,
we deny WNC'’s request to exclude
Asheville, NC from Appendix A or in
the alternative exclude the community
of Black Mountain from the Asheville
market.

44. Proposed Alternative. Conner
argues that any local application cap on
translators should be per-community,
based on the number of service-
restricted AM stations in any given
community. Magrill similarly points out
that there is increased demand for FM
translators, both to rebroadcast AM
stations and to rebroadcast HD radio
streams. However, we have an
obligation to address abusive
application conduct, as described above,
regardless of the supply/demand
balance in the marketplace. In fact,
trafficking in translator authorizations
could only occur where there is
demand, so the existence of such
demand supports, rather than
undercuts, our rationale for curbing
speculation. With respect to Conner’s
suggested cap based on the proposed
community of license rather than the
Arbitron Metro market, this would be
impractical from an administrative
standpoint.

45. The record in this proceeding
strongly supports a limit on translator
applications within each Arbitron Metro
market identified in Appendix A to
protect the integrity of our licensing
process. We recognize that EMF
proposes anti-trafficking restrictions as
an alternative approach, but our
rationale for rejecting those restrictions
in favor of a national cap applies
equally to the per-market cap.
Accordingly, we reject the claim that a
per-market cap is arbitrary and
capricious.
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5. Revision of the Per-Market Cap

46. Based on the information
presented in the reconsideration
petitions and responsive pleadings, we
conclude that an adjustment of the per-
market cap will improve competition
and diversity in the Appendix A
markets without sacrificing LPFM filing
opportunities or the policy objectives
behind the per-market cap. As discussed
below, we are increasing the per-market
cap for radio markets identified in
Appendix A of the Fourth R&O to allow
up to three applications for each market,
subject to certain conditions.

47. Although the petitioners do not
challenge our conclusion that it is
infeasible to apply the Technical Need
Rule to the thousands of pending
translator applications, they argue that
one translator can only serve a small
portion of most markets in Appendix A.
The Joint Petition focuses on the Joint
Petitioners’ attempts to build regional
networks of translators to rebroadcast
the signals of their NCE stations. REC
independently analyzed the
applications of the Joint Petitioners and
agrees that many of these applications
propose operations very distant from the
center of the Arbitron Metro market.
REC agrees that, with appropriate limits,
allowing such applications to be
processed would improve diversity and
competition in underserved areas,
without impinging on LPFM filing
opportunities.

48. We believe the Joint Petition and
the REC Partial Opposition raise a valid
point as to whether the one-per-market
cap is overly restrictive. The Joint
Petition states that the Joint Petitioners
are prosecuting their pending translator
applications not to speculate in
translator permits or to manipulate the
auction process, but in hopes of
increasing the reach of their NCE
stations. Based on its analysis of Joint
Petitioners’ applications, REC agrees
that the Joint Petition demonstrates that
the one-per-market cap is overly
restrictive.

49. Prometheus urges that the one-
per-market cap be retained as ““a crucial
way to address the existing disparity”
between the number of authorized
translators and the number of
authorized LPFM stations. This
argument appears to assume that any
expansion in FM translator licensing
will reduce opportunities for LPFM
licensing. Clearly, that is not the case.
With our market-based translator
processing policy, as well as our
national and per-market caps on
translator applications, we have put
strong limits in place to preserve LPFM
filing opportunities. The expansion of

the per-market cap will not reduce
opportunities for LPFM licensing
because, as we explain below, all
translator applicants taking advantage of
that change will need to protect LPFM
filing opportunities when they do so.
Our adjustment of the per-market cap in
this order will not negatively affect
LPFM licensing opportunities.

50. The Joint Petition proposes a
waiver process under which the one-
per-market cap would remain in place,
but waivers would be available for
applications meeting certain criteria: (1)
The 60 dBu contour of the translator
station would not overlap the 60 dBu
contour of any commonly controlled
application; (2) the application will not
preclude the approval of a future LPFM
application in the grid or at the
proposed facility’s transmitter site; and
(3) the applicant agrees to accept a
condition on its construction permit
that disallows the for-profit sale of the
authorization for four years after the
station begins operation. REC agrees
with these conditions, but proposes
additional requirements: (1) The
translator station, for four years after
beginning operation, must be co-owned
with the primary station and
rebroadcast that station’s primary analog
signal; (2) the 60 dBu contour of the
translator must not overlap the central
core of the market; and (3) additional
applications being prosecuted under
this waiver would remain subject to the
national cap.

51. We agree with certain elements of
the Joint Petition and the REC Partial
Opposition, but our revised per-market
cap will vary in certain respects. First,
we will not rely on an anti-trafficking
condition. As we explained above, we
believe such conditions are subject to
circumvention, and monitoring
compliance with an anti-trafficking
condition would be unduly resource-
intensive and could delay processing.

52. Second, we believe it is
unnecessary to allow parties to
prosecute a large number of translator
applications within an Appendix A
market, as would be possible under the
waiver procedures advocated in the
Joint Petition. As we have shown above,
the Joint Petitioners and other
applicants already have received a
significant number of translator grants
from the Auction 83 application
process. Further, our clarification of
embedded markets will help these
parties prosecute more applications
within embedded markets. As we have
previously stated, we also expect that
translator applicants will not be
foreclosed from comparable application
opportunities in the next translator
filing window.

53. Based on our analysis of pending
applications, we believe that a limit of
three applications per applicant in the
Appendix A markets is appropriate,
subject to the conditions described
below. With those conditions, we
believe this relaxation in the per-market
cap will improve diversity and
competition in under-served areas of the
Appendix A markets without
precluding LPFM filing opportunities or
increasing significantly the potential for
licensing abuses.

54. The relaxed limit of three
applications per market will only apply
to an applicant that shows that its
applications meet the conditions
described in paragraphs 58-59. As we
indicate below, we instruct the Media
Bureau to issue a public notice asking
any applicant that is subject to the
national cap or the per-market cap to
identify the applications they wish to
prosecute consistent with the caps and
to show that those applications comply
with the caps. If a party has more than
one application in an Appendix A
market but fails to submit a showing
pursuant to the public notice, or
submits a deficient showing, we will not
analyze their applications
independently to assess whether they
comply with the conditions that there
be no 60 dBu overlap with that party’s
other applications or authorizations and
that there be no preclusion of LPFM
filing opportunities. Accordingly, in
those situations we will process only
the first filed application for that party
in that market.

55. In deciding on an adjustment to
the per-market cap, we are balancing the
competing interests of adding new
service to underserved areas by
translators versus preserving the
integrity of our licensing process by
dismissing applications filed for
speculative reasons or to skew our
auction procedures. The factors cited by
the petitioners and REC, particularly the
limited service area of a translator
compared to the size of the Appendix A
markets, weigh in favor of allowing
more than one translator application in
an Appendix A market, provided that
each translator would serve a different
part of the market than any of an
applicant’s existing translators or other
pending translator applications. On the
other hand, the abusive filing conduct
described above, combined with the
considerations set forth in paragraph 52,
suggest that any relaxation be limited to
a small number of applications per
Appendix A market. In addition, the
need to protect LPFM filing
opportunities, for the reasons delineated
in the Fourth R&O, supports a condition
that none of the Appendix A translator
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applications would preclude an LPFM
filing opportunity. We conclude that a
limited relaxation of the per-market cap,
combined with conditions that will
protect LPFM filing opportunities and
prevent duplicative translator service
areas, would promote competition and
diversity in Appendix A markets by
expanding translator service to
underserved areas without threatening
the integrity of our licensing process or
precluding LPFM filing opportunities.
Thus, we believe that the benefits of our

action will outweigh any potential costs.

56. In considering the change in the
per-market cap, we analyzed applicants
with 1-5 pending applications per
market in all Arbitron-rated markets. In
doing so, we have not taken certain
variables into account because it was
not feasible to do so. Those variables are
the impact of the national cap on the
number of pending applications and the
impact of the two conditions proposed
in connection with an adjustment of the
one-per-market cap. The cap of one
would affect two-thirds of those
applicants, whereas a cap of three
would affect less than one-third of those
applicants, meaning that a substantial
majority of applicants could prosecute
all of their pending applications. Thus,
relaxation of the cap from one to three
applications per market could benefit a
significant number of translator
applicants who do not have an
excessive number of applications
pending in any market (i.e., more than
five). However, as indicated above and
in the Joint Petition and the REC Partial
Opposition, any such relaxation should
be subject to certain conditions to
preserve LPFM filing opportunities and
the integrity of our licensing process.

57. With respect to the Joint
Petitioners’ proposal to prohibit 60 dBu
overlap between commonly-controlled
applications, we generally agree that
this is an appropriate condition. For the
reasons shown above, we believe that
multiple translator applications in a
single area suggest an attempt to game
the auction system or to obtain permits
for the purpose of selling them. Such a
restriction also would advance the goal
of the Technical Need Rule to limit the
licensing of multiple translators serving
the same area to a single licensee. As we
have explained, attempting a case-by-
case analysis of the thousands of
pending translator applications for
compliance with that rule is not
feasible.

58. For these reasons, we adopt the
following processing policies: The
protected (60 dBu) contour (calculated
in accordance with Section 74.1204(b)
of our Rules) of the proposed translator
station may not overlap the protected

(60 dBu) contour (also calculated in
accordance with Section 74.1204(b) of
our Rules) of any other translator
application filed by that applicant or
translator authorization held by that
applicant, as of the date of the release
of this Fifth Order on Reconsideration.
Because our goal is to expedite the
processing of applications, we will not
accept an alternative contour prediction
method study to establish lack of 60
dBu contour overlap. The concern we
have about service duplication applies
even more strongly when a party
already has an existing translator station
providing service to the same area
proposed by that party in an
application. Accordingly, we are
expanding the proposed condition to
include outstanding authorizations as
well as applications. However, we will
not extend this condition to limit
applications based on parties’
attributable interests or common control
of applicant and licensee entities. The
pending Auction 83 applications lack
any information about parties to the
applications, and so we lack sufficient
information to make determinations
about attributable interests in other
applications or common control of
applicant entities. Asking applicants to
amend their applications to provide this
information would delay our efforts to
ensure expeditious processing of
translator and LPFM applications, and
resolving disputes over whether an
application is commonly controlled
with another application or
authorization would further delay this
effort. Accordingly, consistent with the
approach taken in the Fourth R&O, we
are limiting this condition to
applications filed by and authorizations
issued to the named applicant entity.

59. We agree with the condition
advocated by the Joint Petitioners and
REC that the proposed translator station
cannot preclude approval of a future
LPFM application in the grid for that
market, under the processing policy
delineated in Section IL.B of the Fourth
R&O, or at the proposed out of grid
transmitter site. To satisfy this
condition, applicants must submit an
LPFM preclusion study demonstrating
that grant of the proposed translator
station will not preclude approval of a
future LPFM application. As we
explained in the Fourth R&O, one of our
broad principles for implementation of
the LCRA is that our primary focus
under Section 5(1) must be to ensure
that translator licensing procedures do
not foreclose or unduly limit future
LPFM licensing, because the more
flexible translator licensing standards
will make it much easier to license new

translator stations in the future. This
condition is consistent with that broad
principle.

60. Under the procedure proposed in
the Joint Petition and the REC Partial
Opposition, compliance with the
conditions described above would not
be required for an applicant’s first
translator application in an Appendix A
market, but instead would only be
required as part of a showing for
additional applications in that market.
We believe, however, that it is
appropriate to impose these conditions
on all of the applications if a party
chooses to prosecute more than one
application in an Appendix A market so
that translator applicants will have an
incentive to provide more service to
underserved areas of the Appendix A
markets.

61. If a party instead elects to
prosecute only one application in an
Appendix A market, then it need not
make a showing that the application
complies with the conditions described
in paragraphs 58 and 59 when the local
cap compliance showings are submitted.
(However, if a party prosecutes only one
application and it proposes substantial
overlap with an existing translator
authorization held by that party, the
Technical Need Rule and FCC Form 349
will require the party to show a
technical need for the second translator
when the Form 349 application is due
in order to justify a grant of that
application.) We are providing this
flexibility so that the revised policy is
not more restrictive than the original
one-per-market cap for any translator
applicant. We note that none of the
petitions for reconsideration or
responsive pleadings argue that the one-
per-market policy should be tightened
through the imposition of conditions on
a single application.

62. REC also proposes that
applications grantable under the relaxed
per-market standard be subject to the
national cap of 50 applications adopted
in the Fourth R&0O. We agree that the
national cap should be uniform for all
applicants. The relaxation of the per-
market cap leaves undisturbed an
applicant’s obligation to comply with
the national cap of 70 applications, with
no more than 50 applications in
Appendix A markets.

63. With the cap of three-per-market
in place, we find it unnecessary to adopt
the additional waiver conditions
suggested by REC. The principal
conditions suggested by REC would not
preserve LPFM filing opportunities or,
in our opinion, curb speculation by
translator applicants. We also believe
they would constrain competition in
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Appendix A markets without any
countervailing public benefit.

64. REC’s first additional waiver
requirement would not allow more than
one translator application to be
prosecuted within certain geographic
zones around the center of the
Appendix A markets. However, we have
already adopted a rigorous processing
standard for pending translator
applications in Appendix A markets,
and REC has not shown that this
additional constraint is needed. We
believe this restriction would limit
competition in the Appendix A markets
without providing a countervailing
benefit. REC’s proposal also could be
circumvented by modifications to
construction permits.

65. REC’s second additional waiver
requirement would impose a condition
on the construction permit that, for four
years after beginning operation, the
translator must be commonly-owned
with the primary station and must
rebroadcast that station’s primary analog
signal. REC claims that this condition is
appropriate because translator
permittees in some markets have
entered into time brokerage deals with
commercial broadcasters to air HD radio
programming streams on NCE translator
stations. We view REC’s proposed
condition as more of a programming
preference than an effort to curb
speculation. We also believe diversity
and competition would be better served
by giving translator applicants the
flexibility to prosecute applications that
meet the revised per-market application
cap described above. We expect those
parties to prosecute the applications
that are most likely to be granted and
most likely to provide a needed service
without precluding a future LPFM filing
opportunity. Moreover, as indicated
above with respect to the Joint Petition’s
proposed anti-trafficking condition,
enforcement of REC’s proposed
condition and processing waiver
requests would be unduly resource-
intensive and could delay the
processing of applications.

66. As we indicated in the Fourth
R&O, the burden will be on each
applicant to demonstrate compliance
with the national and per-market
application caps. Any party with (1)
more than 70 applications pending
nationally, (2) more than 50
applications pending in Appendix A
markets, and/or (3) more than one
pending application in any of the
markets identified in Appendix A
(subject to the clarification above as to
embedded markets) will be required by
a forthcoming public notice to identify
and affirm their continuing interest in
those pending applications for which

they seek further Commission
processing, consistent first with the
national cap, as revised in paragraph 41
above, and then with the revised per-
market cap of three applications. They
will also be required to demonstrate that
the selected applications meet the
conditions described in (1) paragraph 41
above with respect to applications
outside the Appendix A markets for
purposes of the national cap of 70
applications, and (2) paragraphs 58 and
59 above if they elect to prosecute more
than one application in an Appendix A
market.

67. The Fourth R&O described certain
translator amendment opportunities in
connection with the market-based
processing policy. However, the
application caps we describe here will
be applied before any such amendment
opportunity is available. This approach
is consistent with our prior approach in
the Third Report and Order. This
approach also will expedite our
processing of the large volume of
translator applications, which needs to
be done before we can open an LPFM
filing window.

68. Both pending long form and short
form applications will be subject to
these applicant-based caps. In the event
that an applicant does not timely
comply with these dismissal procedures
or submits a deficient showing, we
direct the staff to (1) first apply the
national cap, retaining on file the first
70 filed applications and dismissing (a)
those Appendix A applications within
that group of 70 applications that were
filed after the first 50 Appendix A
applications, and (b) those applications
outside the Appendix A markets for
which an adequate showing pursuant to
paragraph 41 has not been submitted,
and (2) then dismiss all but the first
filed application by that applicant in
each of the markets identified in
Appendix A. We believe that this
process will give applicants an
incentive to file timely and complete
showings so that they can maximize
their future service to the public
procedural matters

C. Fifth Order on Reconsideration

69. Supplemental Final Regulatory
Flexibility Analysis. Appendix A
contains a supplemental final regulatory
flexibility analysis pursuant to the
Regulatory Flexibility Act of 1980, as
amended (“RFA”).

70. Congressional Review Act. The
Commission will send a copy of this
Fifth Order on Reconsideration in a
report to be sent to Congress and the
Government Accountability Office
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A).

III. Ordering Clauses
A. Fifth Order on Reconsideration

71. Accordingly, it is ordered that the
Petition for Partial Reconsideration filed
by Hope Christian Church of Marlton,
Inc., Bridgelight, LLC and Calvary
Chapel of the Finger Lakes, Inc. on May
8, 2012, the Petition for Reconsideration
of Educational Media Foundation on
Fourth R&O and Third Order on
Reconsideration on May 8, 2012, the
Petition for Partial Reconsideration of
Fourth R&O and Third Order on
Reconsideration filed by Conner Media,
Inc. on May 9, 2012, the Comments of
Kyle Magrill and Petition for
Reconsideration filed by Kyle Magrill on
May 7, 2012, and the Petition for
Reconsideration filed by Western North
Carolina Public Radio, Inc. on May 8,
2012, are granted in part to extent set
forth above and otherwise denied.

72. It is further ordered that the Reply
of Four Rivers Community Broadcasting
Corporation to Oppositions to Petitions
for Reconsideration is dismissed to the
extent set forth above.

73. It is further ordered that pursuant
to pursuant to the authority contained
in sections 4(i), 301, 302, 303(e), 303(f)
and 303(r) of the Communications Act
of 1934, as amended, 47 U.S.C. 154(i),
301, 302, 303(e), 303(f) and 303(r), and
the Local Community Radio Act of
2010, Pub. L. No. 111-371, 124 Stat.
4072 (2011), the Fifth Order on
Reconsideration is hereby adopted,
effective January 10, 2013.

74. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
the Fifth Order on Reconsideration,
including the Final Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 2012—-29877 Filed 12—10-12; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket Nos. 120709225-2365-01 and
100812345-2142-03]

RIN 0648—-XC367

Snapper-Grouper Fishery of the South
Atlantic; Reopening of the Commercial
Harvest of Red Snapper and Gray
Triggerfish in the South Atlantic

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; reopening.

SUMMARY: NMF'S reopens the 2012
commercial sector for red snapper and
gray triggerfish in the South Atlantic
exclusive economic zone (EEZ). NMFS
previously determined the commercial
annual catch limits (ACLs) for gray
triggerfish and red snapper had been
reached, and closed the commercial
sector for gray triggerfish at 12:01 a.m.,
local time, on September 11, 2012 and
the commercial sector for red snapper at
12:01 a.m., local time, on November 21,
2012. However, updated landings
estimates indicate the commercial ACLs
for red snapper and gray triggerfish have
not been reached at this time. Therefore,
NMFS is reopening the commercial
sector for red snapper and gray
triggerfish in the South Atlantic at 12:01
a.m., on December 12, 2012. These
species will remain open until 12:01
a.m. on December 19, 2012. The
intended effect of this temporary rule is
to maximize harvest benefits for
commercial red snapper and gray
triggerfish fishermen. Additionally, this
reopening for red snapper provides an
opportunity to collect fishery-dependent
data that could be useful for the 2014
red snapper stock assessment.

DATES: This temporary rule is effective
12:01 a.m., local time, December 12,
2012, until 12:01 a.m., local time,
December 19, 2012.

FOR FURTHER INFORMATION CONTACT:
Catherine Hayslip, telephone: 727-824—
5305, or email:
catherine.hayslip@noaa.gov.

SUPPLEMENTARY INFORMATION: NMFS and
the South Atlantic Fishery Management
Council (Council) manage South
Atlantic snapper-grouper including red
snapper and gray triggerfish under the
Fishery Management Plan for the
Snapper-Grouper Fishery of the South
Atlantic Region (FMP). The Council
prepared the FMP and NMFS

implements the FMP through
regulations at 50 CFR part 622 under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act).

Background

Red Snapper

NMFS implemented emergency
rulemaking to allow for the limited
harvest and possession of red snapper in
or from the South Atlantic EEZ in 2012
(77 FR 51939, August 28, 2012).
Through the emergency rule, NMFS
implemented an ACL of 20,818 1b (9,443
kg), gutted weight, for the commercial
sector. A commercial trip limit of 50 1b
(22.7-kg), gutted weight, no size limit,
and a 7-day commercial fishing season
were implemented to constrain harvest
to the ACL. The commercial fishing
season opened at 12:01 a.m., local time,
September 17, 2012, and closed at 12:01
a.m., local time, September 24, 2012.
The Southeast Fisheries Science Center
(SEFSC) monitored commercial
landings during the 7-day season to
determine whether the commercial ACL
had been harvested. The AMs specified
in 50 CFR 622.49(b)(25)(i) state that if
the SEFSC determines the ACL has not
been harvested during the 7-day season,
the Regional Administrator may reopen
the commercial sector for an additional
limited time. The SEFSC determined
that the ACL was not harvested during
the first 7-day season, therefore, NMFS
published a temporary rule on
November 15, 2012 (77 FR 68071), and
reopened the commercial sector for red
snapper at 12:01 a.m., on November 13,
2012, and closed it at 12:01 a.m., on
November 21, 2012. However, the
SEFSC determined that the ACL was not
harvested during the November
reopening, therefore, NMFS is
reopening the commercial sector for red
snapper at 12:01 a.m., on December 12,
2012, and closing it at 12:01 a.m., on
December 19, 2012. During the
reopening, harvest will again be limited
to the 50-1b (22.7-kg), gutted weight,
daily trip limit and there will be no size
limit.

After the commercial sector closes, an
operator of a vessel with a valid
commercial vessel permit for South
Atlantic snapper-grouper having red
snapper onboard must have landed and
bartered, traded or sold such red
snapper prior to 12:01 a.m., local time,
December 19, 2012. During the closure,
all sale or purchase of red snapper is
prohibited and, because the recreational
sector is also closed, the bag and
possession limit of red snapper is zero.
This bag and possession limit and the
prohibition on sale/purchase apply in

the South Atlantic on board a vessel for
which a valid Federal commercial or
charter vessel/headboat permit for
South Atlantic snapper-grouper has
been issued, without regard to where
such species were harvested, i.e., in
state or Federal waters. The prohibition
on sale or purchase does not apply to
the sale or purchase of red snapper that
were harvested, landed ashore, and sold
prior to 12:01 a.m., local time, December
19, 2012, and were held in cold storage
by a dealer or processor.

Gray Triggerfish

NMFS determined that the
commercial ACL of 305,262 1b (138,465
kg), round weight, for gray triggerfish
was reached and published a temporary
rule on September 4, 2012 (77 FR
53776), to close gray triggerfish on
September 11, 2012. However, since
that closure, the SEFSC has received
additional landings data and has
determined that the ACL was not
harvested prior to September 11, 2012.
Therefore, in accordance with 50 CFR
622.43(c), NMFS is reopening the
commercial sector for gray triggerfish
beginning at 12:01 a.m., on December
12, 2012, and closing at 12:01 a.m., on
December 19, 2012.

After the commercial sector closes, all
sale or purchase of gray triggerfish is
prohibited and harvest or possession of
gray triggerfish in or from the South
Atlantic EEZ is limited to the bag and
possession limit, as specified at 50 CFR
622.39(d)(1) and (d)(2). During the
closure, the bag and possession limits
and the prohibition on sale/purchase
apply in the South Atlantic on board a
vessel for which a valid Federal
commercial or charter vessel/headboat
permit for South Atlantic snapper-
grouper has been issued, without regard
to where the fish were harvested, i.e., in
state or Federal waters. The commercial
sector for gray triggerfish will reopen on
January 1, 2013, the beginning of the
2013 commercial fishing season.

Classification

The Regional Administrator,
Southeast Region, NMFS, has
determined this temporary rule is
necessary for the conservation and
management of South Atlantic red
snapper and gray triggerfish and is
consistent with the Magnuson-Stevens
Act and other applicable laws.

This action is taken under 50 CFR
622.49(b)(25)(i) and 50 CFR 622.43(c)
and is exempt from review under
Executive Order 12866.

These measures are exempt from the
procedures of the Regulatory Flexibility
Act because the temporary rule is issued


mailto:catherine.hayslip@noaa.gov

73556

Federal Register/Vol. 77, No. 238/ Tuesday, December 11, 2012/Rules and Regulations

without opportunity for prior notice and
comment.

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive the requirements
to provide prior notice and the
opportunity for public comment on this
temporary rule. Such procedures are
unnecessary and contrary to the public
interest regarding red snapper because
the commercial ACL and AMs for red
snapper were established in emergency
rulemaking to allow for the limited
harvest and possession of red snapper in
2012 (77 FR 51939, August 28, 2012),
and the AMs allow the Regional
Administrator to reopen the commercial
sector if the ACL has been determined
to have not been reached during the first
7-day commercial season. NMFS
previously determined the commercial
ACL for red snapper would be reached
by November 21, 2012, and closed the
commercial sector for red snapper in the
South Atlantic at 12:01 a.m., local time,
on November 21, 2012. However,
updated landings estimates indicate the
commercial ACL for red snapper has not
been reached at this time, and therefore
additional harvest is available in order
to achieve optimum yield. Such
procedures are unnecessary and
contrary to the public interest regarding
gray triggerfish because NMFS
previously determined the commercial
ACL for gray triggerfish would be
reached by September 11, 2012, and
therefore, closed the commercial sector
for gray triggerfish in the South Atlantic
at 12:01 a.m., local time, on September
11, 2012. However, updated landings
estimates indicate the commercial ACL
for gray triggerfish has not been reached
at this time, and therefore additional
harvest is available in order to achieve
optimum yield. All that remains is to
notify the public that additional harvest
is available under the established ACLs
and, therefore, the commercial sector for
red snapper and gray triggerfish will
reopen.

Additionally, reopening the
commercial sector for red snapper and
gray triggerfish will likely result in
revenue increases to commercial
vessels. Fishermen will be able to keep
the red snapper and gray triggerfish that
they are currently required to discard.

Additionally, reopening the commercial
sector for red snapper will provide an
opportunity to collect fishery-dependent
data that will likely be useful for the
2014 red snapper stock assessment.
Delaying the implementation of this
rulemaking to provide prior notice and
the opportunity for public comment
would reduce the likelihood of
reopening the commercial sector for red
snapper and gray triggerfish in the 2012
fishing year.

For the aforementioned reasons, the
AA also finds good cause to waive the
30-day delay in the effectiveness of this
action under 5 U.S.C. 553(d)(3).

Authority: 16 U.S.C. 1801 et seq.
Dated: December 6, 2012.

Emily H. Menashes,

Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-29878 Filed 12—6-12; 4:15 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 111220786-1781-01]
RIN 0648-XC373

Fisheries of the Northeastern United
States; Summer Flounder Fishery;
Quota Transfer

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; quota transfer.

SUMMARY: NMFS announces that the
State of Maine is transferring a portion
of its 2012 commercial summer flounder
quota to the State of Connecticut. NMFS
is adjusting the quotas and announcing
the revised commercial quota for each
state involved.

DATES: Effective December 6, 2012,
through December 31, 2012.

FOR FURTHER INFORMATION CONTACT:
Carly Bari, Fishery Management
Specialist, 978-281-9224.

SUPPLEMENTARY INFORMATION:
Regulations governing the summer
flounder fishery are in 50 CFR part 648,
and require annual specification of a
commercial quota that is apportioned
among the coastal states from North
Carolina through Maine. The process to
set the annual commercial quota and the
percent allocated to each state are
described in § 648.100.

The final rule implementing
Amendment 5 to the Summer Flounder,
Scup, and Black Sea Bass Fishery
Management Plan, which was published
on December 17, 1993 (58 FR 65936),
provided a mechanism for summer
flounder quota to be transferred from
one state to another. Two or more states,
under mutual agreement and with the
concurrence of the Administrator,
Northeast Region, NMFS (Regional
Administrator), can transfer or combine
summer flounder commercial quota
under § 648.102(c)(2). The Regional
Administrator is required to consider
the criteria in §648.102(c)(2)(i) to
evaluate requests for quota transfers or
combinations.

Maine has agreed to transfer 6,000 lb
(2,721 kg) of its 2012 commercial quota
to Connecticut. This transfer was
prompted by the diligent efforts of state
officials in Connecticut not to exceed
the commercial summer flounder quota.
The Regional Administrator has
determined that the criteria set forth in
§648.102(c)(2)(i) have been met. The
revised summer flounder quotas for
calendar year 2012 are: Maine, 54 lb (24
kg); and Connecticut, 293,320 1b
(133,048 kg).

Classification

This action is taken under 50 CFR
part 648 and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: December 5, 2012.
Emily H. Menashes,

Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-29876 Filed 12—6-12; 4:15 pm]
BILLING CODE 3510-22-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1131; Directorate
Identifier 2012—-NE-34—AD]

RIN 2120-AA64

Airworthiness Directives; Turbomeca
S.A. Turboshaft Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Turbomeca S.A. Arriel 1A1, 1A2, 1B,
1C, 1C1, 1C2, 1D, 1D1, 1E2, 1K1, 1S,
and 1S1 turboshaft engines. This
proposed AD was prompted by a finding
that the engine’s tachometer unit cycle
counting feature is unreliable. This
proposed AD would require daily post-
flight checks of the engine tachometer’s
unit cycle counting feature. This
proposed AD would also require
ground-run functional checks within
every 1,000 operating hours. This
proposed AD was prompted by detailed
analysis and review of the accuracy of
the engine’s tachometer cycle counting
feature. We are proposing this AD to
prevent uncontained engine failure and
damage to the helicopter.

DATES: We must receive comments on
this proposed AD by February 11, 2013.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for sending your
comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue SE., West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

o Fax:202-493-2251.

For service information identified in
this proposed AD, contact Turbomeca
S.A., 40220 Tarnos, France; phone: 33
(0) 5 59 74 40 00; telex: 570 042; fax:

33 (0) 5 59 74 45 15. You may view this
service information at the FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received and other information. The
street address for the Docket Operations
office (phone: 800-647-5527) is the
same as the Mail address provided in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT:
Sanjana Murthy, Aerospace Engineer,
Engine Certification Office, FAA, Engine
& Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7750; fax: 781-238—
7199; email: sanjana.murthy@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-1131; Directorate Identifier
2012-NE-34—-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of the Web
site, anyone can find and read the
comments in any of our dockets,

including, if provided, the name of the
individual who sent the comment (or
signed the comment on behalf of an
association, business, labor union, etc.).
You may review the DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477-78).

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA AD 2012—
0187, dated September 18, 2012
(referred to hereinafter as ‘“the MCAI”),
to correct an unsafe condition for the
specified products. The MCALI states:

Following detailed analysis and review of
in-service feedback performed by Turbomeca
on the Arriel 1 engines, the chapter 05-10
Airworthiness Limitation Section (ALS) of
Arriel 1 Maintenance Manuals has been
updated in order to clarify the definition and
update the requirements relative to the cycle
counting aid system (modification
introduced in production by Turbomeca
modification TU207 or TU243 and in-service,
respectively, by Turbomeca Service Bulletin
(SB) 292 80 0190 or SB 292 80 0168), add
associated maintenance tasks, and modify the
Power Turbine (PT) partial cycle counting
method.

The SBs referenced above introduced
the tachometer. The tachometer’s cycle
counting feature, in some instances,
produced results inconsistent with
ground run checks. The inaccurate cycle
counting results of the tachometer can
lead to exceeding life limits on critical
rotating parts, which can cause
uncontained engine failure. Further
information may be obtained by
examining the MCAI in the AD docket.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of France and is
approved for operation in the United
States. Pursuant to our bilateral
agreement with the European
Community, EASA has notified us of
the unsafe condition described in the
MCAI referenced above. We are
proposing this AD because we evaluated
all information provided by EASA and
determined the unsafe condition exists
and is likely to exist or develop on other
products of the same type design. This
proposed AD would require daily post-
flight checks of the engine tachometer’s
unit cycle counting feature. This
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proposed AD would also require
ground-run functional checks within
every 1,000 operating hours.

Costs of Compliance

We estimate that this proposed AD
would affect about 1,420 engines
installed in helicopters of U.S. registry.
We also estimate that it would take
about 30 minutes per engine to perform
a check of the engine’s tachometer unit
cycle counting feature and that an
average of 320 checks would be required
per year. Based on the average annual
operating hours for an engine, a 1,000
operating hour functional check would
not be required for at least one year. The
average labor rate is $85 per hour. No
parts would be required. Based on these
figures, we estimate the average total
cost of the proposed AD on U.S.
operators to perform checks of the
tachometer cycle counting unit for a
year, is $19,312,000.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Turbomeca S.A.: Docket No. FAA-2012—
1131; Directorate Identifier 2012—-NE—
34—-AD.

(a) Comments Due Date

We must receive comments by February
11, 2013.

(b) Affected Airworthiness Directives (ADs)

None.
(c) Applicability

This AD applies to Turbomeca S.A. Arriel
1A1, 1A2, 1B, 1C, 1C1, 1C2, 1D, 1D1, 1E2,
1K1, 1S, and 1S1 turboshaft engines that
have incorporated Modification TU 207 or
TU 243, or have incorporated Turbomeca
Service Bulletin (SB) No. 292 80 0168 or SB
No. 292 80 0190.

(d) Reason

This AD was prompted by detailed
analysis and review of the accuracy of the
engine’s tachometer cycle counting feature.
We are issuing this AD to prevent
uncontained engine failure and damage to
the helicopter.

(e) Actions and Compliance

(1) During the post flight maintenance
inspection after the last flight of each day,
compare the cycles counted by the engine’s
tachometer unit with the cycles counted by
the primary counting method.

(2) If the numbers are different, use the
primary counting method thereafter to
determine all cycle counts. Do not use the
values from the tachometer unit cycle
counting feature.

(3) If the engine tachometer cycle counting
feature remains accurate, then every 1,000
operating hours, perform a ground-run
functional check of the tachometer unit cycle

counting feature. If the counting feature fails
the check, thereafter use only the primary
cycle counting method to count cycles.

(4) If the tachometer is replaced, follow
instructions in paragraphs (e)(1), (e)(2), and
(e)(3) of this AD.

(f) Alternative Methods of Compliance
(AMOCs)

The Manager, Engine Certification Office,
may approve AMOCs for this AD. Use the
procedures found in 14 CFR 39.19 to make
your request.

(g) Related Information

(1) For more information about this AD,
contact Sanjana Murthy, Aerospace Engineer,
Engine Certification Office, FAA, Engine &
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803;
phone: 781-238-7750; fax: 781-238-7199;
email: sanjana.murthy@faa.gov.

(2) Refer to European Aviation Safety
Agency AD 2012-0187, dated September 18,
2012, and Turbomeca S.A. Service Bulletin
(SB) No. 292 80 0168 and SB No. 292 80
0190, for related information.

(3) For service information identified in
this AD, contact Turbomeca S.A., 40220
Tarnos, France; phone: 33 (0) 5 59 74 40 00;
telex: 570 042; fax: 33 (0) 5 59 74 45 15. You
may view this service information at the
FAA, Engine & Propeller Directorate, 12 New
England Executive Park, Burlington, MA. For
information on the availability of this
material at the FAA, call 781-238-7125.

Issued in Burlington, Massachusetts, on
December 3, 2012.
Colleen M. D’Alessandro,

Assistant Manager, Engine & Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 2012—-29871 Filed 12—10-12; 8:45 am]
BILLING CODE 4910-13-P

COURT SERVICES AND OFFENDER
SUPERVISION AGENCY FOR THE
DISTRICT OF COLUMBIA

28 CFR Part 811
RIN 3225-AA10

Sex Offender Registration
Amendments

AGENCY: Court Services and Offender
Supervision Agency for the District of
Columbia.

ACTION: Proposed rule.

SUMMARY: The Court Services and
Offender Supervision Agency for the
District of Columbia (“CSOSA”) is
issuing a proposed rule to amend its
current rule that sets forth procedures
and requirements relating to periodic
verification of registration information
for sex offenders. The proposed rule, if
finalized, would permit CSOSA to
verify addresses of sex offenders by
conducting home visits on its own
accord and with its law enforcement


mailto:sanjana.murthy@faa.gov

Federal Register/Vol.

77, No. 238/ Tuesday, December 11,

2012 /Proposed Rules 73559

partners. The proposed rule, if adopted,
would also clarify the schedule for
verifying home addresses, even for those
sex offenders who are required to
register but are not under CSOSA’s
supervision.

DATES: Submit comments on or before
February 11, 2013. All comments,
including attachments and other
supporting materials, will be part of the
public record and will be subject to
public disclosure. Sensitive personal
information such as social security
numbers should not be included with
your comments.

ADDRESSES: Submit comments to Office
of the General Counsel, CSOSA, 633
Indiana Avenue, NW., Room 1380,
Washington, DC 20004.

FOR FURTHER INFORMATION CONTACT:
Rorey Smith, Deputy General Counsel,
(202) 220-5797, or
rorey.smith@csosa.gov. Questions about
this publication are welcome, but
inquiries concerning individual cases
cannot be answered over the telephone.
SUPPLEMENTARY INFORMATION:

I. Background

CSOSA is responsible under the
District of Columbia Sex Offender
Registration Act of 1999, DC Law 13—
137, DC Official Code Sections 22—4001
et seq., for carrying out the sex offender
registration functions in the District of
Columbia, including verification of
information maintained on sex
offenders. In addition, the Sex Offender
Registration and Notification Act
(SORNA), Title I of the Adam Walsh
Child Protection and Safety Act of 2006,
(Pub. L. 109-248), provides a
comprehensive set of minimum
standards for sex offender registration
and notification in the United States.
SORNA is designed to strengthen and
increase the effectiveness of sex
offender registration and notification for
the protection of the public and to
reduce the risk that sex offenders could
evade registration requirements or the
consequences of registration violations.
This amendment will allow CSOSA to
better meet the requirements of the
District of Columbia Sex Offender
Registration Act of 1999 and SORNA.

II. Statutory Authority

The District of Columbia Sex Offender
Registration Act of 1999

The District of Columbia Sex Offender
Registration Act of 1999, DC Law 13—
137, DC Official Code Sections 22—4001
et seq., grants CSOSA the authority to
adopt and implement procedures and
requirements for verification of address
information and other information
required for registration.

The Sex Offender Registration and
Notification Act (SORNA)

The Sex Offender Registration and
Notification Act (SORNA), Title I of the
Adam Walsh Child Protection and
Safety Act of 2006, (Pub. L. 109-248),
requires a sex offender to appear in
person, allowing the jurisdiction to take
a current photograph and verify the
information in the sex offender registry
on a scheduled frequency. Jurisdictions
may require verification of registration
information with greater frequency than
that required by SORNA and may wish
to include in their systems additional
means of verification for registration
information, such as mailing address
verification forms to the registered
residence address, requesting that the
sex offender to sign and return a
verification form, crosschecking
information provided by the sex
offender for inclusion in the registry
against other records systems, and
verifying home addresses through home
visits.

Jurisdictions are required to notify
appropriate law enforcement agencies of
failures by sex offenders to comply with
registration requirements, and such
registration violations must be reflected
in the sex offender registry. SORNA
requires that jurisdictions and the
appropriate law enforcement agencies
take any appropriate action to ensure
compliance. Federal law enforcement
resources, including those of the United
States Marshals Service, are permitted
to assist jurisdictions in locating and
apprehending sex offenders who violate
registration requirements.

ITI. Request for Comments

CSOSA invites comments to address
its proposed rule amending its existing
rule, permitting CSOSA to: (1) Verify
addresses of sex offenders by
conducting home visits on its own
accord and with its law enforcement
partners, and (2) clarify the schedule for
verifying home addresses, even for those
sex offenders who are required to
register but are not under CSOSA’s
supervision.

IV. Matters of Regulatory Procedure

Executive Order 12866

CSOSA has determined that this
proposed rule is not a significant rule
within the meaning of Executive Order
12866.

Executive Order 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and

responsibilities among the various
levels of government. Under Executive
Order 13132, this rule does not have
sufficient federalism implications
requiring a Federalism Assessment.

Regulatory Flexibility Act

The proposed rule will not have a
significant economic impact upon a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 605(b).

Unfunded Mandates Reform Act of 1995

The rules will not cause State, local,
or tribal governments, or the private
sector, to spend $100,000,000 or more in
any one year, and it will not
significantly or uniquely affect small
governments. No action under the
Unfunded Mandates Reform Act of 1995
is necessary.

Small Business Regulatory Enforcement
Fairness Act of 1996 (Subtitle E-
Congressional Review Act)

These rules are not “major rules” as
defined by Section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996 Subtitle E—
Congressional Review Act), now
codified at 5 U.S.C. 804(2). The rules
will not result in an annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices; or
significant adverse effects on the ability
of United States-based companies to
compete with foreign-based companies.
Moreover, these are rules of agency
practice or procedure that do not
substantially affect the rights or
obligations of non-agency parties, and
do not come within the meaning of the
term “rule” as used in Section
804(3)(C), now codified at 5 U.S.C.
804(3)(C). Therefore, the reporting
requirement of 5 U.S.C. 801 does not

apply.
List of Subjects in 28 CFR Part 811

Probation and parole.

For the reasons set forth in the
preamble, the Court Services and
Offender Supervision Agency for the
District of Columbia proposes to amend
28 CFR Part 811 as follows:

PART 811 [AMENDED]

1. The authority citation for 28 CFR
part 811 is revised to read as follows:
Authority: DC ST § 24-133 and the

District of Columbia Sex Offender
Registration Act of 1999, DC Law 13-137.

2.1In §811.9, revise paragraph (c) and
add paragraph (e) to read as follows:
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§811.9 Periodic verification of registration
information.
* * * * *

(c) Quarterly or annually, as
appropriate, CSOSA will send a
certified letter with return receipt
requested to the home of the sex
offender.

* * * * *

(e) CSOSA, either on its own accord
or with its law enforcement partners,
will conduct home verifications of
registered sex offenders pursuant to the
following schedule:

(1) Semi-annually, at least every six
months, for all registered Class A sex
offenders without supervision
obligation.

(2) Annually, for all registered Class B
sex offenders without a supervision
obligation.

(3) As directed by CSOSA and
consistent with Agency policy for all
Class A and B sex offenders with
supervision obligation.

Dated: December 3, 2012
Nancy M. Ware,

Director, CSOSA.
[FR Doc. 2012-29636 Filed 12-10-12; 8:45 am]
BILLING CODE 3129-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[EPA-R03-OAR-2012-0386; FRL- 9761-5]

Approval and Promulgation of Air
Quality Implementation Plans; West
Virginia; Redesignation of the West
Virginia Portion of the Parkersburg-
Marietta, WV-OH 1997 Annual Fine
Particulate Matter (PM2.5)
Nonattainment Area to Attainment and
Approval of the Associated
Maintenance Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a redesignation request and State
Implementation Plan (SIP) revision
submitted by the State of West Virginia.
The West Virginia Department of
Environmental Protection (WVDEP) is
requesting that the West Virginia
portion of the Parkersburg-Marietta,
WV-OH fine particulate matter (PM,.s)
nonattainment area (Parkersburg-
Marietta Area or Area) be redesignated
as attainment for the 1997 annual PM- s
national ambient air quality standard
(NAAQS). The Parkersburg-Marietta
Area is comprised of Wood County and
a portion of Pleasants County in West

Virginia (West Virginia portion of the
Area); and Washington County in Ohio.
In this rulemaking action, EPA is
proposing to approve the PM; 5
redesignation request for the West
Virginia portion of the Parkersburg-
Marietta Area. EPA is also proposing to
approve the maintenance plan SIP
revision that the State submitted in
conjunction with its redesignation
request. The maintenance plan provides
for continued attainment of the 1997
annual PM; s NAAQS for 10 years after
redesignation of the West Virginia
portion of the Area. The maintenance
plan includes an insignificance
determination for the on-road motor
vehicle contribution of PM, s, nitrogen
oxides (NOx), and sulfur dioxide (SO,)
for the West Virginia portion of the Area
for purposes of transportation
conformity. EPA is proposing to find
that West Virginia’s insignificance
determination for transportation
conformity is adequate.® EPA is also
proposing to find that the Area
continues to attain the standard. This
action to propose approval of the 1997
annual PM, s NAAQS redesignation
request, maintenance plan, and
insignificance determination for
transportation conformity for the West
Virginia portion of the Area is based on
EPA’s determination that the Area has
met the criteria for redesignation to
attainment specified in the Clean Air
Act (CAA). EPA is taking separate action
to propose redesignation of the Ohio
portion of the Parkersburg-Marietta
Area.

DATES: Written comments must be
received on or before January 10, 2013.
ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2012-0386 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Email: mastro.donna@epa.gov

C. Mail: EPA-R03-OAR-2012-0386,
Donna Mastro, Acting Associate
Director, Office of Air Quality Planning,
Mailcode 3AP30, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103.

D. Hand Delivery: At the previously-
listed EPA Region Il address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and

10n November 5, 2012, EPA initiated the
comment period for this proposed insignificance
determination on the Office of Transportation and
Air Quality (OTAQ) web site http://www.epa.gov/
otaq/stateresources/transconf/currsips.htm) in
order to allow for a full 30 day public comment
period in conjunction with this proposed
rulemaking action.

special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2012—-
0386. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the West Virginia
Department of Environmental
Protection, Division of Air Quality, 601
57th Street SE., Charleston, West
Virginia 25304.


http://www.epa.gov/otaq/stateresources/transconf/currsips.htm
http://www.epa.gov/otaq/stateresources/transconf/currsips.htm
mailto:mastro.donna@epa.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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FOR FURTHER INFORMATION CONTACT:
Marilyn Powers, (215) 814—2308, or by
e-mail at powers.marilyn@epa.gov.
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I. Summary of Actions

On March 5, 2012, the State of West
Virginia through WVDEP formally
submitted a request to redesignate the
West Virginia portion of the Area from
nonattainment to attainment of the 1997
annual PM, s NAAQS. Concurrently,
West Virginia submitted a maintenance
plan for the Area as a SIP revision to
ensure continued attainment throughout
the Area over the next 10 years.

EPA is proposing to take several
actions related to redesignation of the
West Virginia portion of the Area to
attainment for the 1997 annual PM, s
NAAQS. EPA is proposing to find that
the West Virginia portion of the Area
meets the requirements for
redesignation of the PM, s NAAQS
under section 107(d)(3)(E) of the CAA.
EPA is thus proposing to approve West
Virginia’s request to change the legal
definition of the West Virginia portion
of the Area from nonattainment to
attainment for the 1997 annual PM, 5
NAAQS. This action does not impact
the legal definition of the Ohio portion
of the area. EPA is taking separate action
to redesignate the Ohio portion.

EPA is also proposing to approve the
maintenance plan for the West Virginia
portion of the Area as a revision to the
West Virginia SIP. Such approval is one
of the CAA criteria for redesignation of
an area to attainment. The maintenance
plan is designed to ensure continued
attainment in the West Virginia portion
of the Area for 10 years after
redesignation. The maintenance plan
includes an insignificance
determination for the on-road motor
vehicle contribution of PM, 5, NOx and
SO in the West Virginia portion of the
Area for transportation conformity
purposes. EPA has determined that the
on-road motor vehicle insignificance
finding that is included as part of West
Virginia’s maintenance plan for the
1997 annual PM, s NAAQS is adequate,
and is proposing to approve the

insignificance determination. EPA’s
analysis of these proposed actions is
discussed in Sections VI and VII of
today’s proposed rulemaking.

II. Background
A. General

The first air quality standards for
PM_ s were established on July 18, 1997.
62 FR 38652 (July 18, 1997). EPA
promulgated an annual standard at a
level of 15 micrograms per cubic meter
(ug/m3), based on a three-year average of
annual mean PM, 5 concentrations. In
the same rulemaking, EPA promulgated
a 24-hour standard of 65 pg/m3, based
on a three-year average of the 98th
percentile of 24-hour concentrations. On
October 17, 2006, at 71 FR 61144, EPA
retained the annual average standard at
15 ug/m3 but revised the 24-hour
standard to 35 pg/m3, based again on the
three-year average of the 98th percentile
of 24-hour concentrations.

On January 5, 2005, at 70 FR 944, as
supplemented on April 14, 2005, at 70
FR 19844, EPA designated the
Parkersburg-Marietta Area as
nonattainment for the 1997 p.m., s air
quality standards. The Parkersburg-
Marietta Area is comprised of Wood
County and the Grant tax district in
Pleasants County, West Virginia, and
Washington County in Ohio. On
November 13, 2009, at 74 FR 58688,
EPA promulgated designations for the
24-hour standard set in 2006,
designating the Parkersburg-Marietta
Area as attaining this standard. In that
action, EPA also clarified the
designations for the NAAQS
promulgated in 1997, stating that the
Parkersburg-Marietta Area remained
designated nonattainment for the 1997
annual PM, s standard, but was
designated attainment for the 1997 24-
hour standard. Today’s action therefore
does not address attainment of either
the 1997 or the 2006 24-hour NAAQS.

In response to legal challenges of the
annual standard promulgated in 2006,
the DC Circuit remanded the 2006
annual standard to EPA for further
consideration. See American Farm
Bureau Federation and National Pork
Producers Council, et al. v. EPA, 559
F.3d 512 (DC Cir. 2009). However, given
that the 1997 and 2006 annual standards
are essentially identical, attainment of
the 1997 annual standard would also
indicate attainment of the remanded
2006 annual standard. Since the
Parkersburg-Marietta Area is designated
nonattainment only for the annual
standard promulgated in 1997, today’s
action addresses redesignation to
attainment only for this standard.

In a final rulemaking action dated
December 2, 2011, at 76 FR 75464, EPA
determined, pursuant to CAA section
179(c), that the entire Parkersurg-
Marietta Area is attaining the 1997
annual PM, s NAAQS. This
determination of attainment was based
upon complete, quality-assured and
certified ambient air quality monitoring
data for the period of 2007—2009
showing that the area had attained the
NAAQS by its applicable attainment
date of April 5, 2010.

B. Clean Air Interstate Rule (CAIR) and
Cross State Air Pollution Rule (CSAPR
or the Transport Rule)

On May 12, 2005, EPA published
CAIR, which requires significant
reductions in emissions of SO, and NOx
from electric generating units to limit
the interstate transport of these
pollutants and the ozone and fine
particulate matter they form in the
atmosphere. See 70 FR 25162. The DC
Circuit initially vacated CAIR, North
Carolina v. EPA, 531 F.3d 896 (DC Cir.
2008), but ultimately remanded the rule
to EPA without vacatur to preserve the
environmental benefits provided by
CAIR. See North Carolina v. EPA, 550
F.3d 1176, 1178 (DC Cir. 2008). In
response to the court’s decision, EPA
issued the Transport Rule, also known
as CSAPR, to address interstate
transport of NOx and SO, in the eastern
United States. See 76 FR 48208 (August
8,2011). On August 21, 2012, the DC
Circuit issued a decision to vacate the
Transport Rule. In that decision, it also
ordered EPA to continue administering
CAIR “pending the promulgation of a
valid replacement.” EME Homer City
Generation, L.P. v. EPA, No. 11-1302
(DC Cir., August 21, 2012).2

In light of the above and as explained
below, EPA proposes to approve the
redesignation request for Wood County
and the Grant tax district in Pleasants
County, West Virginia, and the related
maintenance plan SIP revision for
maintaining attainment of the 1997
annual PM, s NAAQS in the West
Virginia portion of the Area. The air
quality modeling analysis conducted for
the Transport Rule demonstrates that
the Parkersburg-Marietta Area would be
able to attain the 1997 annual PM, 5
NAAQS even in the absence of either
CAIR or the Transport Rule. See “Air
Quality Modeling Final Rule Technical
Support Document,” App. B, B-115 to
B-134. This modeling is available in the
docket for the Transport Rule
rulemaking. See FDMS Docket ID No.

2The court’s judgment is not final, as of
November 20, 2012, as the mandate has not yet
been issued.
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EPA-HQ-OAR-2009-0491. Nothing in
the DC Circuit’s August 21, 2012
decision disturbs or calls into question
that conclusion or the validity of the air
quality analysis on which it is based.

In addition, CAIR remains in place
and enforceable until substituted by a
“valid” replacement rule. West
Virginia’s SIP revision lists CAIR as a
control measure that became State-
effective on May 1, 2008 and was
approved by EPA on August 4, 2009 for
the purpose of reducing SO, and NOx
emissions. The monitoring data used to
demonstrate the Area’s attainment of the
1997 annual PM, s NAAQS by the April
2010 attainment deadline was also
impacted by CAIR. To the extent that
the State is relying on CAIR in its
maintenance plan, the recent directive
from the DC Circuit in EME Homer City
ensures that the reductions associated
with CAIR will be permanent and
enforceable for the necessary time
period. EPA has been ordered by the
Court to develop a new rule, and the
opinion makes clear that after
promulgating that new rule EPA must
provide states an opportunity to draft
and submit SIPs to implement that rule.
CAIR thus cannot be replaced until EPA
has promulgated a final rule through a
notice-and-comment rulemaking
process, states have had an opportunity
to draft and submit SIPs, EPA has
reviewed the SIPs to determine if they
can be approved, and EPA has taken
action on the SIPs, including
promulgating a FIP if appropriate. These
steps alone will take many years, even
with EPA and the states acting
expeditiously. The Court’s clear
instruction to EPA that it must continue
to administer CAIR until a “valid
replacement” exists provides an
additional backstop; by definition, any
rule that replaces CAIR and meets the
Court’s direction would require upwind
states to eliminate significant
downwind contributions.

Further, in vacating the Transport
Rule and requiring EPA to continue
administering CAIR, the D.C. Circuit
emphasized that the consequences of
vacating CAIR “might be more severe
now in light of the reliance interests
accumulated over the intervening four
years.” EME Homer City, slip op. at 60.
The accumulated reliance interests
include the interests of states who
reasonably assumed they could rely on
reductions associated with CAIR which
brought certain nonattainment areas
into attainment with the NAAQS. If EPA
were prevented from relying on
reductions associated with CAIR in
redesignation actions, states would be
forced to impose additional, redundant
reductions on top of those achieved by

CAIR. EPA believes this is precisely the
type of irrational result the court sought
to avoid by ordering EPA to continue
administering CAIR. For these reasons
also, EPA believes it is appropriate to
allow states to rely on CAIR, and the
existing emissions reductions achieved
by CAIR, as sufficiently permanent and
enforceable pending a valid replacement
rule for purposes such as redesignation.
Following promulgation of the
replacement rule, EPA will review SIPs
as appropriate to identify whether there
are any issues that need to be addressed.

III. Criteria for Redesignation to
Attainment

The CAA provides the requirements
for redesignating a nonattainment area
to attainment. Specifically, section
107(d)(3)(E) of the CAA allows for
redesignation providing that:

1. EPA determines that the area has
attained the applicable NAAQS;

2. EPA has fully approved the
applicable implementation plan for the
area under section 110(k);

3. EPA determines that the
improvement in air quality is due to
permanent and enforceable reductions
in emissions resulting from
implementation of the applicable SIP
and applicable Federal air pollutant
control regulations and other permanent
and enforceable reductions;

4. EPA has fully approved a
maintenance plan for the area as
meeting the requirements of CAA
section 175A; and

5. The state containing such area has
met all requirements applicable to the
area under CAA section 110 and Part D.

EPA has provided guidance on
redesignation in the General Preamble
for the Implementation of title I of the
CAA Amendments of 1990 (57 FR 13498
(April 16, 1992)) (supplemented by 57
FR 18070 (April 28, 1992)) and has
provided further guidance on processing
redesignation requests in the following
documents:

1. “Procedures for Processing
Requests to Redesignate Areas to
Attainment,” Memorandum from John
Calcagni, Director, Air Quality
Management Division, September 4,
1992 (hereafter referred to as the
“Calcagni Memorandum™);

2. “State Implementation Plan (SIP)
Actions Submitted in Response to Clean
Air Act (CAA) Deadlines,”
Memorandum from John Calcagni,
Director, Air Quality Management
Division, October 28, 1992; and

3. “Part D New Source Review (Part
D NSR) Requirements for Areas
Requesting Redesignation to
Attainment,” Memorandum from Mary

D. Nichols, Assistant Administrator for
Air and Radiation, October 14, 1994.

IV. Reasons for Taking These Actions

On March 5, 2012, the WVDEP
requested redesignation of the West
Virginia portion of the Area to
attainment for the 1997 annual PM, 5
standard. As a part of the redesignation
request, WVDEP submitted a
maintenance plan for the West Virginia
portion of the Area as a SIP revision, to
ensure continued attainment of the 1997
annual PM, s NAAQS over the next 10
years. EPA has determined that the
Parkersburg-Marietta Area has attained
the 1997 annual PM, s standard and that
West Virginia has met the requirements
set forth in CAA section 107(d)(3)(E) for
redesignation of the West Virginia
portion of the Area.

V. Effect of These Proposed Actions

Final approval of the redesignation
request would change the official
designation of the West Virginia portion
of the Area for the 1997 annual PM, 5
NAAQS, found at 40 CFR part 81, from
nonattainment to attainment. It would
incorporate into the West Virginia SIP a
maintenance plan ensuring continued
attainment of the 1997 annual PM, 5
NAAQS in the Area for the next 10
years. The maintenance plan includes,
among other components, contingency
measures to remedy any future
violations of the 1997 annual PM, 5
NAAQS (should they occur). Approval
of the maintenance plan would also
result in approval of the insignificance
determination for PM; 5, NOx, and SO,
for transportation conformity purposes
in the West Virginia portion of the Area.

VI. Analysis of West Virginia’s
Redesignation Request

EPA proposes to redesignate the West
Virginia portion of the Area to
attainment for the 1997 annual PM, s
NAAQS and to approve into the West
Virginia SIP the 1997 annual PM- s
NAAQS maintenance plan for the West
Virginia portion of the Area. These
actions are based upon EPA’s
determination that the Area continues to
attain the 1997 annual PM, s NAAQS
and that all other redesignation criteria
have been met for the West Virginia
portion of the Area, provided EPA
approves the base year emissions
inventory that has been proposed in a
separate rulemaking action. See 77 FR
60087 (Oct. 2, 2012). The following is a
description of how the WVDEP March 5,
2012 submittal satisfies the
requirements of section 107(d)(3)(E) of
the CAA.
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1. Attainment

As noted above, in a final rulemaking
action dated December 2, 2011, at 76 FR
75464, EPA determined, pursuant to
CAA section 179(c), that the entire
Parkersburg-Marietta Area is attaining
the 1997 annual PM, s NAAQS. This
determination of attainment was based
upon complete, quality-assured and
certified ambient air quality monitoring
data for the period of 2007-2009
showing that the Area had attained the
NAAQS by its applicable attainment

date of April 5, 2010. Further discussion
of pertinent air quality issues
underlying this determination was
provided in the notice of proposed
rulemaking for EPA’s determination of
attainment for this Area, published on
July 21, 2011 (76 FR 43634). EPA has
reviewed more recent data in its Air
Quality System (AQS) database,
including certified, quality-assured data
for the monitoring periods 2008-2010
and 2009-2011. This data, shown on
Table 1, shows that the Parkersburg-
Marietta Area continues to attain the

1997 annual PM, s NAAQS (see the
rulemaking docket for Parkersburg-
Marietta Area AQS reports). In addition,
as discussed below with respect to the
maintenance plan, WVDEP has
committed to continue monitoring in
accordance with 40 CFR part 58. In
summary, EPA has determined that the
data submitted by West Virginia and
data taken from AQS indicate that the
Parkersburg-Marietta Area has attained
and continues to attain the 1997 annual
PM..s NAAQS.

TABLE 1—DESIGN VALUE CONCENTRATIONS FOR THE PARKERSBURG-MARIETTA AREA FOR THE 1997 ANNUAL PM, s
NAAQS (uG/M3) FOR 2008—2010 AND 20092011

3-Year Annual Design Values
County Monitor ID
2008-2010 2009-2011
Wo0d County, WV ..ot 541071002 13.1 12.3

Note: There are no PM,.s monitors in the Ohio portion of the nonattainment area.

2. The Area Has Met All Applicable
Requirements Under Section 110 and
Part D of the CAA and Has a Fully
Approved SIP Under Section 110(k) of
the CAA

EPA has determined that the West
Virginia portion of the Area has met all
SIP requirements applicable for
purposes of this redesignation under
section 110 of the CAA (General SIP
Requirements) and that, upon final
approval of the 2002 base year inventory
as discussed in section VI, it will have
met all applicable SIP requirements
under Part D of Title I of the CAA, in
accordance with CAA section
107(d)(3)(E)(v). In addition, EPA is
proposing to find that all applicable
requirements of the West Virginia SIP
for purposes of redesignation have been
approved in accordance with CAA
section 107(d)(3)(E)(ii). In making these
proposed determinations, EPA
ascertained which SIP requirements are
applicable for purposes of redesignation
of this Area and concluded that the
applicable portions of the SIP meeting
these requirements are fully approved
under section 110(k) of the CAA. EPA
notes that SIPs must be fully approved
only with respect to applicable
requirements.

a. CAA Section 110 General SIP
Requirements

Section 110(a)(2) of Title I of the CAA
delineates the general requirements for
a SIP, which include enforceable
emissions limitations and other control
measures, means, or techniques,
provisions for the establishment and
operation of appropriate devices
necessary to collect data on ambient air

quality, and programs to enforce the
limitations. The general SIP elements
and requirements set forth in section
110(a)(2) include, but are not limited to,
the following:

e Submittal of a SIP that has been
adopted by the state after reasonable
public notice and hearing;

e Provisions for establishment and
operation of appropriate procedures
needed to monitor ambient air quality;

¢ Implementation of a source permit
program; provisions for the
implementation of Part C requirements
(Prevention of Significant Deterioration
(PSD));

¢ Provisions for the implementation
of Part D requirements for New Source
Review (NSR) permit programs;

e Provisions for air pollution
modeling; and

e Provisions for public and local
agency participation in planning and
emission control rule development.

Section 110(a)(2)(D) of the CAA
requires that SIPs contain certain
measures to prevent sources in a state
from significantly contributing to air
quality problems in another state. To
implement this provision for various
NAAQS, EPA has required certain states
to establish programs to address
transport of air pollutants in accordance
with the NOx SIP Call (63 FR 57356
(Oct. 27, 1998)), amendments to the
NOx SIP Call (64 FR 26298 (May 14,
1999) and 65 FR 11222 (March 2, 2000)),
and CAIR (70 FR 25162 (May 12, 2005)).
However, the CAA section 110(a)(2)(D)
requirements for a state are not linked
with a particular nonattainment area’s
designation and classification in that
state. EPA believes that the

requirements linked with a particular
nonattainment area’s designation and
classifications are the relevant measures
to evaluate in reviewing a redesignation
request. The transport SIP submittal
requirements, where applicable,
continue to apply to a state regardless of
the designation of any one particular
area in the state. Thus, EPA does not
believe that these requirements are
applicable requirements for purposes of
redesignation.

In addition, EPA believes that the
other CAA section 110(a)(2) elements
not connected with nonattainment plan
submissions and not linked with an
area’s attainment status are not
applicable requirements for purposes of
redesignation. The Area will still be
subject to these requirements after it is
redesignated. EPA concludes that the
CAA section 110(a)(2) and Part D
requirements which are linked with a
particular area’s designation and
classification are the relevant measures
to evaluate in reviewing a redesignation
request, and that CAA section 110(a)(2)
elements not linked to the area’s
nonattainment status are not applicable
for purposes of redesignation. This
approach is consistent with EPA’s
existing policy on applicability of
conformity (i.e., for redesignations) and
oxygenated fuels requirement. See
Reading, Pennsylvania, proposed and
final rulemakings (61 FR 53174 (October
10, 1996)), (62 FR 24826 (May 7, 1997));
Cleveland-Akron-Lorain, Ohio final
rulemaking (61 FR 20458 (May 7,
1996)); and Tampa, Florida, final
rulemaking (60 FR 62748 (December 7,
1995)). See also the discussion on this
issue in the Cincinnati redesignation (65
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FR at 37890 (June 19, 2000)) and in the
Pittsburgh redesignation (66 FR at 53099
(Oct. 19, 2001)).

EPA has reviewed the West Virginia
SIP and have concluded that it meets
the general SIP requirements under
section 110(a)(2) of the CAA to the
extent they are applicable for purposes
of redesignation. EPA has previously
approved provisions of West Virginia’s
SIP addressing section 110(a)(2)
requirements, including provisions
addressing PM: s. See 76 FR 47062
(August 4, 2011). These requirements
are, however, statewide requirements
that are not linked to the PM 5
nonattainment status of the Parkersburg-
Marietta Area. Therefore, EPA believes
that these SIP elements are not
applicable requirements for purposes of
review of the State’s PM, s redesignation
request.

b. Part D Nonattainment Requirements
Under the Standard

Subpart 1 of Part D, sections 172 to
175 of the CAA, set forth the basic
nonattainment plan requirements
applicable to PM, 5 nonattainment areas.
Under CAA section 172, states with
nonattainment areas must submit plans
providing for timely attainment and
must meet a variety of other
requirements. On September 9, 2008,
WVDEP submitted an attainment plan
and base year inventory for the West
Virginia portion of the Area to meet its
part D requirements. On November 20,
2009, at 74 FR 60199, EPA made a
determination that the Parkersburg-
Marietta Area was attaining the 1997
annual PM; s NAAQS. Pursuant to 40
CFR 51.1004(c), upon a determination
by EPA that an area designated
nonattainment for the PM, s NAAQS has
attained the standard, the requirement
for such an area to submit an attainment
demonstration and associated
reasonably available control measures
(RACM), a reasonable further progress
plan (RFP), contingency measures, and
other planning SIPs related to the
attainment of the PM, s NAAQS are
suspended until the area is redesignated
to attainment or EPA determines that
the area has again violated the PM s
NAAQS, at which time such plans are
required to be submitted. The
September 9, 2008 submittal is relevant
to this proposed action to redesignate
the West Virginia portion of the Area
only with respect to the base year
inventory that was submitted with the
attainment plan. In a separate
rulemaking action, as detailed below,
EPA has proposed approval of the base
year inventory, which, upon final
approval, will meet the requirements of
CAA section 172(c)(3), one of the

criteria for redesignation. See 77 FR
60087 (October 2, 2012).

The General Preamble for
Implementation of Title I also discusses
the evaluation of these requirements in
the context of EPA’s consideration of a
redesignation request. The General
Preamble sets forth EPA’s view of
applicable requirements for purposes of
evaluating redesignation requests when
an area is attaining the standard. See
General Preamble for Implementation of
Title I (57 FR 13498 (April 16, 1992)).

Because attainment has been reached
for the Area, no additional measures are
needed to provide for attainment, and
CAA section 172(c)(1) requirements for
an attainment demonstration and RACM
are no longer considered to be
applicable for purposes of redesignation
as long as the area continues to attain
the standard until redesignation. See
also 40 CFR 51.1004(c). The RFP
requirement under CAA section
172(c)(2) and contingency measures
requirement under CAA section
172(c)(9) are similarly not relevant for
purposes of redesignation.

Section 172(c)(3) of the CAA requires
submission of a comprehensive,
accurate, and current inventory of actual
emissions. As part of West Virginia’s
attainment plan submittal, the State
submitted a 2002 emissions inventory.
On November 20, 2009 (74 FR 60199),
EPA determined that the Parkersburg-
Marietta Area was attaining the 1997
annual PM, s NAAQS, based on
complete, quality-assured data for the
period of 2007-2009. That rulemaking
action suspended certain planning
requirements related to attainment,
including the RACT/RACM requirement
of section 172(c)(1), the RFP
requirement of CAA section 172(c)(2),
the attainment demonstration
requirement of CAA section 172(c)(3),
and the requirement for contingency
measures in CAA section 172(c)(9). As
a result of the determination of
attainment, the only remaining
requirement under CAA section 172 to
be considered for purposes of
redesignation of the West Virginia
portion of the Area is the emissions
inventory required under CAA section
172(c)(3). On October 2, 2012 (77 FR
60087), EPA proposed approval of the
base year inventory for the West
Virginia portion of the Area for the 1997
annual PM, s NAAQS. An evaluation of
West Virginia’s 2002 base year
inventory for the West Virginia portion
of the Area is provided in the Technical
Support Document (TSD) prepared by
EPA for that rulemaking action. See
Docket ID No. EPA-R03-OAR-2010—
0077. In that action, EPA determined
that the emissions inventory and

emissions statement requirements for
the West Virginia portion of the Area
have been satisfied, and proposed to
approve the inventory as meeting the
requirements of CAA section 172(c)(3).
Final approval of the emissions
inventory in that separate rulemaking
action will satisfy the emissions
inventory requirement for redesignation
under CAA section 172(c)(3).

Section 172(c)(4) of the CAA requires
the identification and quantification of
allowable emissions for major new and
modified stationary sources in an area,
and CAA section 172(c)(5) requires
source permits for the construction and
operation of new and modified major
stationary sources anywhere in the
nonattainment area. EPA has
determined that, since prevention of
significant deterioration (PSD)
requirements will apply after
redesignation, areas being redesignated
need not comply with the requirement
that a nonattainment new source review
(NSR) program be approved prior to
redesignation, provided that the area
demonstrates maintenance of the
NAAQS without part D NSR. A more
detailed rationale for this view is
described in a memorandum from Mary
Nichols, Assistant Administrator for Air
and Radiation, dated October 14, 1994,
entitled, “Part D New Source Review
Requirements for Areas Requesting
Redesignation to Attainment.”
Nevertheless, West Virginia currently
has an approved NSR program, codified
in 45 CSR 19. See 71 FR 64468
(November 2, 2006) (approving NSR
program into the SIP). See also 77 FR
63736 (October 17, 2012) (approving
revisions to West Virginia’s PSD
program). However, the State’s PSD
program for annual PM s will become
effective in the Parkersburg-Marietta
Area upon redesignation to attainment.

Section 172(c)(6) of the CAA requires
the SIP to contain control measures
necessary to provide for attainment of
the standard. Because attainment has
been reached, no additional measures
are needed to provide for attainment.

Section 172(c)(7) of the CAA requires
the SIP to meet the applicable
provisions of CAA section 110(a)(2). As
noted previously, EPA believes the West
Virginia SIP meets the requirements of
CAA section 110(a)(2) applicable for
purposes of redesignation.

Section 176(c) of the CAA requires
states to establish criteria and
procedures to ensure that Federally
supported or funded projects conform to
the air quality planning goals in the
applicable SIP. The requirement to
determine conformity applies to
transportation plans, programs, and
projects that are developed, funded or
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approved under title 23 of the United
States Code (U.S.C.) and the Federal
Transit Act (transportation conformity)
as well as to all other Federally
supported or funded projects (general
conformity). State transportation
conformity SIP revisions must be
consistent with Federal conformity
regulations relating to consultation,
enforcement and enforceability which
EPA promulgated pursuant to its
authority under the CAA.

EPA interprets the conformity SIP
requirements as not applying for
purposes of evaluating a redesignation
request under CAA section 107(d)
because state conformity rules are still
required after redesignation, and
Federal conformity rules apply where
state rules have not been approved. See
Wall v. EPA, 265 F. 3d 426 (6th Cir.
2001) (upholding this interpretation);
see also 60 FR 62748 (Dec. 7, 1995)
(discussing Tampa, Florida). Thus, EPA
determines that the West Virginia
portion of the Area has satisfied all
applicable requirements for purposes of
redesignation under CAA section 110,
and, upon final approval of the 2002
base year inventory proposed on
October 2, 2012, will have satisfied all

applicable requirements under part D of
title I of the CAA.

c. The West Virginia Portion of the Area
Has a Fully Approved Applicable SIP
Under Section 110(k) of the CAA

Upon final approval of the 2002 base
year inventory, as proposed in the
October 2, 2012 rulemaking action, EPA
will have fully approved the West
Virginia portion of the Area under
section 110(k) of the CAA for all
requirements applicable for purposes of
redesignation to attainment for the 1997
annual PM, s standard. Therefore, upon
final approval of the 2002 base year
emissions inventory, EPA will have
approved all part D title 1 requirements
applicable for purposes of this
redesignation for the West Virginia
portion of the Area.

3. The Air Quality Improvement in the
West Virginia portion of the Area is Due
to Permanent and Enforceable
Reductions in Emissions Resulting From
Implementation of the SIP and
Applicable Federal Air Pollution
Control Regulations and Other
Permanent and Enforceable Reductions

For redesignating a nonattainment
area to attainment, CAA section

107(d)(3)(E)(iii) requires EPA to
determine that the air quality
improvement in the area is due to
permanent and enforceable reductions
in emissions resulting from
implementation of the SIP and
applicable Federal air pollution control
regulations and other permanent and
enforceable reductions. EPA believes
that West Virginia has demonstrated
that the observed air quality
improvement in the West Virginia
portion of the Area is due to permanent
and enforceable reductions in emissions
resulting from implementation of the
SIP, Federal measures, and other state-
adopted measures. In making this
demonstration, West Virginia has
calculated the change in emissions
between 2005, one of the years used to
designate the Area as nonattainment,
and 2008, one of the years for which the
Area monitored attainment, shown in
Table 2.

TABLE 2—COMPARISON OF THE 2005 BASE YEAR AND 2008 ATTAINMENT YEAR FOR THE PARKERSBURG-MARIETTA AREA,

IN TONS PER YEAR (TPY)

2005 2008 Decrease
SOz oo Electric Generating Units (EGUS) .......cociririiniiie e 193,253 149,152 44,101
NON-EGUS ....cevveeeteeeceteeeeeee e 16,056 9,724 6,332
Area Sources ................ 748 544 204
Locomotive & Marine .... 112 75 37
(O T¢o =T PSSP 59 19 40
[ [0 a1 (oY= To TSP PR 73 21 52
NOX woovveeereeenne EGUs ......... 28,455 25,420 3,035
Non-EGU .......... 3,332 2,958 374
Area Sources ................ 911 587 324
Locomotive & Marine .... 1,926 1,307 619
Onroad ......cccceceeveeenneen. 5,201 4,412 789
Nonroad ..... 841 727 114
PM2s e EGUs ......... 1,745 1,680 65
Non-EGU .......... 848 804 44
Area Sources ................ 1101 944 157
Locomotive & Marine .... 64 39 25
Onroad ......cccceeecvveeenneen. 173 143 30
[N [0 a1 (oY= To ST P S PRTR 75 66 9

The reduction in emissions and the
corresponding improvement in air
quality over this time period can be
attributed to a number of Federal and
other measures that the Parkersburg-
Marietta Area and contributing areas
have implemented in recent years.

a. Federal Measures Implemented

Reductions in PM; s precursor
emissions have occurred statewide and
in upwind states as a result of Federal
emission control measures with

additional emission reductions expected
to occur in the future. Federal emission
control measures include the following:

(1) Tier 2 Emission Standards for
Vehicles and Gasoline Sulfur Standards

These emission control requirements
result in lower NOx and SO, emissions
from new cars and light duty trucks,
including sport-utility vehicles. The
Federal rules were phased in between
2004 and 2009. EPA has estimated that,
after phasing in the new requirements,

new vehicles emit less NOx in the
following percentages: Passenger cars
and light duty vehicles—77 percent;
light duty trucks, minivans, and sports
utility vehicles—86 percent; and larger
sports utility vehicles, vans, and heavier
trucks—69 to 95 percent. EPA expects
fleet wide average emissions to decline
by similar percentages as new vehicles
replace older vehicles. The Tier 2
standards also reduced the sulfur
content of gasoline to 30 parts per
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million (ppm) beginning in January
2006, which reflects up to a 90 percent
reduction in sulfur content.

(2) Heavy-Duty Diesel Engine Rule

EPA issued this rule in July 2000.
This rule includes standards limiting
the sulfur content of diesel fuel, which
went into effect in 2004. A second phase
took effect in 2007 which reduced PM. s
emissions from heavy-duty highway
engines and further reduced the
highway diesel fuel sulfur content to 15
ppm. The total program is estimated to
achieve a 90 percent reduction in direct
PM, 5 emissions and a 95 percent
reduction in NOx emissions for these
new engines using low sulfur diesel,
compared to existing engines using
higher sulfur diesel fuel. The reduction
in fuel sulfur content also yielded an
immediate reduction in sulfate particle
emissions from all diesel vehicles.

(3) Nonroad Diesel Rule

In May 2004, EPA promulgated a new
rule for large nonroad diesel engines,
such as those used in construction,
agriculture, and mining, to be phased in
between 2008 and 2014. The rule also
reduces the sulfur content in nonroad
diesel fuel by over 99 percent. Prior to
2006, nonroad diesel fuel averaged
approximately 3,400 ppm sulfur. This
rule limited nonroad diesel sulfur
content to 500 ppm by 2006, with a
further reduction to 15 ppm by 2010.

b. Controls on PM, s Precursors

The Parkersburg-Marietta Area’s air
quality is strongly affected by regulation
of SO and NOx from power plants. EPA
promulgated the NOx SIP Call, CAIR,
and CSAPR to address SO, and NOx
emissions from electric generating units
(EGUs) and certain non-EGUs across the
eastern United States. The affected
EGUs in the West Virginia portion of the
Area are the Pleasants Power Station,
Willow Island Power Station, and
Pleasants Energy. Additionally, because
PM, 5 concentrations in the Area are
impacted by the transport of sulfates
and nitrates, the Area’s air quality is
affected by SO, and NOx emissions
from power plants in states in the region
that significantly contribute to the Area.

EPA reviewed SO, and NOx emissions
from EGUs in states that contribute to
the Area, which show that states
impacting the Area reduced SO, and
NOx emissions from EGUs by 1,426,166
tpy and 619,601 tpy, respectively,
between 2002 and 2008, continuing the
generally downward trend of SO, and
NOx emissions from these states.
Information on the reductions made by
states that contribute to the Area is
available at the Air Markets Program
Data (AMPD) 3 database at http://
ampd.epa.gov/ampd/.

(1) NOx SIP Call

EPA issued the NOx SIP Call in 1998
pursuant to the CAA to require 22 states
and the District of Columbia to reduce
NOx emissions from large EGUs and
large non-EGUs such as industrial
boilers, internal combustion engines,
and cement kilns. (63 FR 57356, October
27,1998). EPA approved West Virginia’s
Phase I NOx SIP Call rule in 2002 and
Phase I in 2006. Emission reductions
resulting from regulations developed in
response to the NOx SIP Call are
permanent and enforceable.

(2) CAIR and CSAPR

EPA approved West Virginia’s CAIR
rules in 2009 (74 FR 38536, August 4,
2009). The maintenance plan for the
West Virginia portion of the Area thus
lists CAIR as a control measure for the
purpose of reducing SO, and NOx
emissions from EGUs.

As previously discussed, the D.C.
Circuit’s 2008 remand of CAIR left the
rule in place to “temporarily preserve
the environmental values covered by
CAIR” until EPA replaced it with a rule
consistent with the court’s opinion, and
the court’s August 2012 decision on the
Transport Rule also left CAIR in effect
until the legal challenges to the
Transport Rule are resolved. As noted,
EPA believes it is appropriate to allow
states to rely on CAIR, and the existing
emissions reductions achieved by CAIR,
as sufficiently permanent and
enforceable pending a valid replacement
rule, for purposes such as redesignation.

Furthermore, as previously discussed,
the air quality modeling analysis
conducted for the Transport Rule

demonstrates that the Parkersburg-
Marietta Area would be able to attain
the 1997 annual PM, s NAAQS even in
the absence of either CAIR or the
Transport Rule. EPA’s modeling
projections show that all ambient
monitors in the Area are expected to
continue to maintain compliance in the
2012 and 2014 “no CAIR” base cases.
Therefore, none of the ambient
monitoring sites in the Parkersburg-
Marietta Area are “‘receptors” that EPA
projects will have future nonattainment
problems or difficulty maintaining the
NAAQS. EPA finds West Virginia
appropriately included CAIR as a
control measure.

(3) Controls on PM, s Precursors From
EGUs in the Area

First Energy’s Pleasants Power
Station, located in the Grant tax district
of Pleasants County has installed
additional controls which will continue
to contribute to the reductions in
precursor pollutants for PM, s. Pleasants
Power Station has been equipped with
selective catalytic reduction (SCR) since
2003, and in 2007 eliminated the 15
percent flue gas bypass to increase the
efficiency of the scrubber. It is also
covered by a State consent order that
requires the operation of the SCR
whenever the units are in operation,
except for periods of required SCR
maintenance, beginning January 1, 2009.
The consent order is included as part of
West Virginia’s March 5, 2012
submittal, available in the docket for
this rulemaking action at
www.regulations.gov, and will become
federally enforceable upon
redesignation of this Area. In the Ohio
portion of the Area, the Muskingum
River Station in Washington County,
Ohio, has implemented, as part of a
federally enforceable consent decree,
continuous operation of NOx controls
on unit #5 and is required to retire,
repower, or retrofit all remaining units
by 2015. Also, the R.H. Gorsuch Station
in Washington County permanently
shut down at the end of 2010. Table 3
shows the reductions from EGUs in the
Area between 2005 and 2008.

TABLE 3—SUMMARY OF REDUCTIONS FROM EGUS IN THE PARKERSBURG-MARIETTA AREA, IN TPY

2005 2008 Reductions
WeESE VIFGINIa ...oeieieiiieieeee e e SOz e 52,296 15,804 36,492
16,137 8,251 4,067
- 1,360 1,287 73
(O] o1 T TP URPTON SOy e 140,957 133,348 7609
NOX eveeeeree. 16,137 17,169 —-1032

3Formerly the Clean Air Markets Program
(CAMD) database.


http://ampd.epa.gov/ampd/
http://ampd.epa.gov/ampd/
http://www.regulations.gov

Federal Register/Vol. 77, No. 238/ Tuesday, December 11, 2012 /Proposed Rules

73567

TABLE 3—SUMMARY OF REDUCTIONS FROM EGUS IN THE PARKERSBURG-MARIETTA AREA, IN TPY—Continued

2005

2008 Reductions

385 393 -8

Based on the information summarized
above, West Virginia has adequately
demonstrated that the improvement in
air quality is due to permanent and
enforceable emissions reductions. The
reductions result from Federal
requirements, a Federally enforceable
consent decree, regulation of precursors
under the NOx SIP Call and CAIR, and
a State consent order affecting EGUs in
the Area. These reductions are all
expected to continue into the future.

4. The West Virginia Portion of the Area
Has a Fully Approvable Maintenance
Plan Pursuant to Section 175A of the
CAA

In conjunction with its request to
redesignate the West Virginia portion of
the Area to attainment status, West
Virginia submitted a SIP revision to
provide for maintenance of the 1997
annual PM, s NAAQS in the Area for at
least 10 years after redesignation. West
Virginia is requesting that EPA approve
this SIP revision as meeting the
requirement of CAA section 175A. Once
approved, the maintenance plan for the
West Virginia portion of the Area will
ensure that the SIP for West Virginia
meets the requirements of the CAA
regarding maintenance of the 1997
annual PM, s NAAQS for this Area.

a. Requirements of a Maintenance Plan

Section 175 of the CAA sets forth the
elements of a maintenance plan for
areas seeking redesignation from
nonattainment to attainment. Under
CAA section 175A, the plan must
demonstrate continued attainment of
the applicable NAAQS for at least 10
years after approval of a redesignation of
an area to attainment. Eight years after
the redesignation, West Virginia must
submit a revised maintenance plan
demonstrating that attainment will
continue to be maintained for the 10
years following the initial 10-year
period. To address the possibility of
future NAAQS violations, the
maintenance plan must contain such
contingency measures, with a schedule
for implementation, as EPA deems
necessary to assure prompt correction of
any future PM; s violations. The
Calcagni Memorandum dated
September 4, 1992 provides additional
guidance on the content of a
maintenance plan. The Calcagni
Memorandum states that a PM- 5

maintenance plan should address the
following provisions:

(1) An attainment emissions
inventory;

(2) a maintenance demonstration
showing maintenance for 10 years;

(3) a commitment to maintain the
existing monitoring network;

(4) verification of continued
attainment; and

(5) a contingency plan to prevent or
correct future violations of the NAAQS.

b. Analysis of the Maintenance Plan
(1) Attainment Emissions Inventory

An attainment inventory is comprised
of the emissions during the time period
associated with the monitoring data
showing attainment. WVDEP
determined that the appropriate
attainment inventory year is 2008, one
of the years in the period during which
the Parkersburg-Marietta Area
monitored attainment of the 1997
annual PM, s NAAQS, as described
previously. The 2008 inventory contains
primary PM, s emissions (including
condensables), SO,, and NOx, but did
not include volatile organic compounds
(VOC) or ammonia (NH3), which were
insignificant. The 2008 point source
inventory contained emissions for EGUs
and non-EGU sources in Wood County
and the Grant tax district of Pleasants
County, and included Pleasants, Willow
Island, and Pleasants Energy power
plants and the Cabot Black Carbon
(Cabot) and Cytec Industries (Cytec)
non-EGU plants. West Virginia used its
2008 annual emissions inventory
submitted to EPA’s National Emissions
Inventory (NEI) database and EPA’s
AMPD database to compile the 2008
point source inventory. For the 2008
nonpoint emissions, WVDEP used 2008
NEI version 1.5 data developed by EPA,
and for 2008 nonroad mobile sources,
WVDEP used the NONROAD model to
generate emissions. The 2008 onroad
mobile source inventory was developed
using the current version of Motor
Vehicle Emissions Simulator (MOVES),
i.e., MOVES2010a. The Ohio
Department of Transportation (ODOT)
and the Wood-Washington-Wirt
Interstate Planning Commission (WWW)
performed the analysis, in coordination
with the Ohio Environmental Protection
Agency (OEPA) and WVDEP. The
analysis included additional data
provided by WVDEP and the West

Virginia Department of Transportation
(WVDQOT). EPA reviewed the submitted
emissions inventory and found them to
be approvable.

(2) Maintenance Demonstration

For a demonstration of maintenance,
emissions inventories are required to be
projected to future dates to assess the
influence of future growth and controls;
however, the demonstration need not be
based on modeling. See Wall v. EPA,
supra; Sierra Club v. EPA, supra. See
also 66 FR at 53099-53100; 68 FR at
25430-32. On March 5, 2012, the
WVDEP submitted a maintenance plan
for the West Virginia portion of the Area
as required by section 175A of the CAA.
WYVDEP uses projection inventories to
show that the Area will remain in
attainment and developed projection
inventories for an interim year of 2015
and a maintenance plan end year of
2022 to show that future emissions of
NOx, SO, and direct PM; s remain at or
below the attainment year 2008
emissions levels throughout the West
Virginia portion of the Area through at
least the year 2022.

(a) 2015 and 2022 Projection Emission
Inventories

For EGU emissions projections,
WVDEP used EPA’s Integrated Planning
Model (IPM) projections that supported
CSAPR. 2015 data was taken from these
IPM runs, and 2022 projections were
developed by interpolating between the
IPM runs from 2020 and 2030. The
EGUs considered included Pleasants,
Willow Island, and Pleasants Energy
Power Stations located in the tax district
in Pleasants County. Non-EGU point
sources (including Cytec, but not Cabot,
which was shut down in 2008), area
sources, and locomotive/marine source
inventories for 2015 and 2022 were
projected by applying, to the 2008
inventory, the growth factors developed
from economic forecasts by Workforce
West Virginia. Nonroad source
emissions for 2015 and 2022 were
developed using annualized NONROAD
model. Onroad mobile emission
projections for 2015 and 2022 were
calculated by ODOT using
MOVES2010a.

EPA has determined that the
methodologies for projecting emissions
inventories provided by WVDEP are
acceptable. More detail on EPA’s
analysis of the methodologies used by
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West Virginia for projection inventories
may be found in the TSD related to
emissions inventories available in the
docket for this rulemaking action.
Tables 4 and 5 show the inventories for
the 2008 attainment base year, the 2015
interim year, and the 2022 maintenance

plan end year for the West Virginia
portion of the Area and the entire
nonattainment area, respectively. These
tables show that projected inventories
remain below the 2008 attainment year
inventory. Table 5 shows that between
2008 and 2022, the Area is projected to

reduce SO, emissions by 111,095 tpy,
NOx emissions by 22,426 tpy, and direct
PM; s emissions by 130 tpy. Thus the
projected emissions inventories show
that the Area will continue to maintain
the annual PM, 5 standard during the
maintenance period.

TABLE 4—COMPARISON OF 2008, 2015, 2022 SO,, NOx, AND DIRECT PM, s EMISSION TOTALS, IN TPY FOR THE WEST
VIRGINIA PORTION OF THE AREA

SO: (tpy) NOx (tpy) PM. s (tpy)
P20 TSSO 20,749 13,046 2,483
P20 < TSRO 9,668 7,069 2,450
P20 2 S 11,088 6,568 2,375
Decrease from 2008 t0 2022 ..........ccccvveeeeeeiiiiirieieeeeeeciere e e e s e esirrre e e e e e e esaarareeeeeeanee 9,660 6,478 107

TABLE 5—COMPARISON OF 2008, 2015, 2022 SO,, NOx, AND DIRECT PM,.s EMISSION TOTALS, IN TONS PER YEAR
(TPY) FOR THE ENTIRE PARKERSBURG-MARIETTA NONATTAINMENT AREA WV—-OH

SO: (tpy) NOx (tpy) PM: s (tpy)
159,535 35,412 3,686
77,294 18,509 3,648
48,439 12,985 3,557
111,095 22,426 130

(b) Maintenance Demonstration
Through 2023

As noted in section 4.a of this notice,
CAA section 175A requires a state
seeking redesignation to attainment to
submit a SIP revision to provide for the
maintenance of the NAAQS in the area
“for at least 10 years after the
redesignation.” EPA has interpreted this
as a showing of maintenance “for a
period of ten years following
redesignation.” Calcagni Memorandum
at p. 9. Where the emissions inventory
method of showing maintenance is
used, its purpose is to show that
emissions during the maintenance
period will not increase over the
attainment year inventory. Calcagni
Memorandum at pp. 9-10.

As discussed in detail above, the
State’s maintenance plan submission
expressly documents that the Area’s
emissions inventories will remain below
the attainment year inventories through
at least 2022. In addition, for the reasons
set forth below, EPA believes that the
State’s submission, in conjunction with
additional supporting information,
further demonstrates that the Area will
continue to maintain the 1997 annual
PM, s NAAQS at least through 2023:

e Significant emissions controls
remain in place and will continue to
provide reductions that keep the Area in
attainment. First Energy’s Pleasants
Power Station, located in Pleasants
County, is covered by a State consent
decree that requires the operation of

SCR controls on the EGU, beginning
January 1, 2009.

e West Virginia has committed to
maintaining all of the control measures
upon which it relies in its March 5,
2012 submittal and will submit any
changes to EPA for approval as a SIP
revision.

¢ Emissions inventory levels for SO,
and NOx in 2022 are well below the
attainment year inventory levels (see
Table 4), and EPA believes that it is
highly improbable that sudden increases
would occur that could exceed the
attainment year inventory levels in
2023.

¢ The mobile source contribution has
been determined to be insignificant, and
is expected to remain insignificant in
2023 with fleet turnover in upcoming
years that will result in cleaner vehicles
and cleaner fuels. Further, the
transportation conformity analysis of
historical trends and growth patterns
indicates that this determination should
not change, out to 2030.

e Air quality concentrations, which
are well below the standard, coupled
with the emissions inventory
projections through 2022, demonstrate
that it would be very unlikely for a
violation to occur in 2023. The 2009—
2011 design value of 12.3 pg/m3
provides a sufficient margin in the event
any emissions increase. In addition, the
2009-2011 design value shows the
continued downward trend of
monitored data in this Area for the last
several years.

Thus, even if EPA finalizes its
proposed approval of the redesignation
request and maintenance plans in 2013,
EPA’s approval is based on a showing,
in accordance with CAA section 175A,
that the State’s maintenance plan
provides for maintenance for at least ten
years after redesignation.

(3) Monitoring Network

EPA has determined that West
Virginia’s maintenance plan includes a
commitment to continue to operate its
EPA-approved monitoring network, as
necessary to demonstrate ongoing
compliance with the NAAQS. West
Virginia currently operates a PM, s
monitor in Wood County. In its March
5, 2012 submittal, West Virginia states
that it will consult with EPA prior to
making any necessary changes to the
network and will continue to quality
assure the monitoring data in
accordance with the requirements of 40
CFR part 58.

(4) Verification of Continued
Attainment

To provide for tracking of the
emission levels in the Area, WVDEP
requires major point sources to submit
air emissions information annually and
prepares a new periodic inventory for
all PM s precursors every three years in
accordance with EPA’s Air Emissions
Reporting Requirements (AERR).
WVDEP will continue to compare
emissions information to the attainment
year inventory to assure continued
attainment with the 1997 annual PM, 5
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NAAQS and that WVDEP will use this
information to assess emissions trends,
as necessary.

(5) The Maintenance Plan’s Contingency
Measures

The contingency plan provisions for
the maintenance plan are designed to
promptly correct a violation of the
NAAQS that occurs after redesignation.
Section 175A of the CAA requires that
a maintenance plan include such
contingency measures as EPA deems
necessary to ensure that a state will
promptly correct a violation of the
NAAQS that occurs after redesignation.
The maintenance plan should identify
the events that would “trigger” the
adoption and implementation of a
contingency measure(s), the
contingency measure(s) that would be
adopted and implemented, and the
schedule indicating the time frame by
which the state would adopt and
implement the measure(s).

The ability of the West Virginia
portion of the Area to stay in
compliance with the PM, s standard
after redesignation depends upon NOx
and SO, emissions in the Parkersburg-
Marietta Area remaining at or below
2008 levels. West Virginia’s
maintenance plan projects NOx and SO,
emissions to decrease and stay below
2008 levels through at least the year
2022. West Virginia’s maintenance plan
outlines the procedures for the adoption
and implementation of contingency
measures to further reduce emissions
should a violation occur.

West Virginia’s contingency measures
include a Warning Level Response and
an Action Level response. An initial
Warning Level Response is triggered
when the average weighted annual
mean for a single calendar year exceeds
15.5 pg/m3 within the maintenance area.
In that case, a study will be conducted
to determine if the emissions trends
show increases; if action is necessary to
reverse emissions increases, West
Virginia will follow the same
procedures for control selection and
implementaiton as for an Action Level
Response. Implementation of necessary
controls will take place as expeditiously
as possible, but no later than 12 months
from the end of the most recent calendar
year.

The Action Level Response will be
prompted by any one of the following:
A Warning Level Response study that
shows emissions increases, a weighted
annual mean over a two-year average
that exceeds the standard, or a violation
of the standard in the maintenance area.
If an Action Level Response is triggered,
West Virginia will adopt and implement
appropriate control measures within 18

months from the end of the year in
which monitored air quality triggering a
response occurs. West Virginia will also
consider whether additional regulations
that are not a part of the maintenance
plan can be implemented in a timely
manner to respond to the trigger.

West Virginia’s candidate contingency
measures include the following: (1)
Diesel reduction emission strategies, (2)
alternative fuels and diesel retrofit
programs for fleet vehicle operations, (3)
PM. s, SO,, and NOx emissions offsets
for new and modified major sources, (4)
concrete manufacturing controls, and (5)
additional NOx reductions.
Additionally, West Virginia has
identified a list of sources that could
potentially be controlled. These include:
Industrial, commercial and institutional
(ICI) boilers for SO, and NOx controls,
EGUs, process heaters, internal
combustion engines, combustion
turbines, other sources greater than 100
tons per year, fleet vehicles, and
aggregate processing plants. EPA finds
that the West Virginia maintenance plan
for the Parkersburg-Marietta Area
includes appropriate contingency
measures as necessary to ensure that
West Virginia will promptly correct any
violation of the NAAQS that occur after
redesignation.

For all of the reasons discussed above,
EPA is proposing to approve West
Virginia’s 1997 annual PM, s NAAQS
maintenance plan for the West Virginia
portion of the Area as meeting the
requirements of CAA section 175A.

VII. Analysis of West Virginia’s
Transportation Conformity
Insignificance Determination for the
Parkersburg-Marietta Area

Under section 176(c) of the CAA, new
transportation projects, such as the
construction of new highways, must
“conform” to (i.e., be consistent with)
the part of the state’s air quality plan
that addresses pollution from mobile
sources. “‘Conformity’” to the SIP means
that transportation activities will not
cause new air quality violations, worsen
existing violations, or delay timely
attainment of a NAAQS or an interim
milestone. This is typically determined
by showing that estimated emissions
from existing and planned highway and
transit systems are less than or equal to
the motor vehicle emissions budgets
(MVEBSs) contained in a SIP. If a
transportation plan does not “conform,”
most new projects that would expand
the capacity of roadways cannot go
forward. Regulations at 40 CFR part 93
set forth EPA policy, criteria, and
procedures for demonstrating and
ensuring conformity of such
transportation activities to a SIP.

When reviewing submitted “control
strategy” SIPs or maintenance plans
containing MVEBs, EPA must
affirmatively find the MVEBs contained
therein “adequate” for use in
determining transportation conformity.
The process for determining adequacy is
set forth in the guidance
“Transportation Conformity Rule
Amendments for the New 8-hour Ozone
and PM, s National Ambient Air Quality
Standards and Miscellaneous Revisions
for Existing Areas; Transportation
Conformity Rule Amendments;
Response to Court Decision and
Additional Rule Changes.” 69 FR 40004
(July 1, 2004). After EPA affirmatively
finds the submitted MVEBs are adequate
for transportation conformity purposes,
in accordance with the guidance, the
MVEBs can be used by state and Federal
agencies in determining whether
proposed transportation projects
“conform” to the SIP as required by
section 176(c) of the CAA.

For budgets to be approvable, they
must meet, at a minimum, EPA’s
adequacy criteria in 40 CFR
93.118(e)(4). However, the
transportation conformity rule at 40 CFR
93.109(f) allows areas to forego
establishment of MVEBs where it is
demonstrated that the regional motor
vehicle emissions for a particular
pollutant or precursor are an
insignificant contributor to the air
quality problem in an area. EPA’s
rationale for providing for insignificance
determinations may be found in the July
1, 2004 revision to the Transportation
Conformity Rule. The general criteria for
insignificance determinations, per 40
CFR 93.109(f), are based on a number of
factors, including the percentage of
motor vehicle emissions in the context
of the total SIP inventory; the current
state of air quality as determined by
monitoring data for the relevant
NAAQS; the absence of SIP motor
vehicle control measures; and the
historical trends and future projections
of the growth of motor vehicle
emissions in the area.

In West Virginia’s March 5, 2012
submittal, the State provided
information that projects that onroad
mobile source NOx emissions constitute
12 percent or less of the Area’s total
NOx emissions in 2015 and 2022 due to
continuing fleet turnover and that
onroad mobile source PM, s emissions
constitute less than 2.1 percent of the
Area’s total PM, s emissions. Both
projections took into consideration
future vehicle miles traveled (VMT)
growth. In addition, neither EPA nor the
State has made any findings that VOCs,
SO,, or NHj are significant contributors
to PM, s mobile emissions. While the



73570 Federal Register/Vol.

77, No. 238/ Tuesday, December 11,

2012 /Proposed Rules

level of NOx is higher than the 10
percent benchmark, WVDEP has
provided additional information that
supports its insignificance
determination for NOx. For more detail
on EPA’s analysis of West Virginia’s
insignificance determination, see the
Transportation Conformity TSD in the
docket for today’s rulemaking.
Therefore, the March 5, 2012 submittal
meets the criteria in the relevant
portions of 40 CFR 93.102 and 93.118
for an insignificance finding, and EPA
agrees with the determination of
insignificance for both NOx and PMo 5
for the West Virginia portion of the
Area. As previously discussed, EPA
initiated a comment period on
November 5, 2012 on the proposed
insignificance determination for the
West Virginia portion of the Area on the
OTAQ Web site to allow for a 30-day
review of this proposed insignificance
determination in conjunction with this
proposed rulemaking. EPA is proposing
to find that West Virginia’s
insignificance determination for
transportation conformity is adequate.
For more information on EPA’s
insignificance findings, see the TSD
dated August 3, 2012, available in the
docket for this rulemaking at
www.regulations.gov.

VIIIL. Proposed Actions

EPA is proposing to approve the
redesignation of the West Virginia
portion of the Area from nonattainment
to attainment for the 1997 annual PM, 5
NAAQS. EPA has evaluated West
Virginia’s redesignation request and
determined that upon approval of the
base year emissions inventory in the
separate rulemaking action noted
previously, it would meet the
redesignation criteria set forth in section
107(d)(3)(E) of the CAA. EPA believes
that the monitoring data demonstrate
that the Parkersburg-Marietta Area
attains the 1997 annual PM, s NAAQS
and will continue to attain the standard.
Final approval of this redesignation
request would change the designation of
the West Virginia portion of the Area
from nonattainment to attainment for
the 1997 annual PM, s NAAQS. EPA is
also proposing to approve the associated
maintenance plan for the West Virginia
portion of the Area, submitted on March
5, 2012, as a revision to the West
Virginia SIP because it meets the
requirements of CAA section 175A as
described previously in this notice. EPA
is also proposing to approve the
insignificance determination for on-road
motor vehicle contribution of PM; s,
NOx, and SO, submitted by WVDEP for
the West Virginia portion of the Area in
conjunction with its redesignation

request. As noted previously, the 30-day
public comment period for the proposed
insignificance determination started on
November 5, 2012 and will end on
December 5, 2012. EPA is soliciting
public comments on the issues
discussed in this document. These
comments will be considered before
taking final action.

IX. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

e Is not a ‘“‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o [s certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule proposing
approval of West Virginia’s
redesignation request, maintenance
plan, and transportation conformity
insignificance determination for the
Parkersburg-Marietta Area for the 1997
annual PM, s NAAQS does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen oxides, PM, s,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides.

40 CFR Part 81
Air pollution control, National parks,
Wilderness Areas.
Authority: 42 U.S.C. 7401 et seq.
Dated: November 27, 2012.
W. C. Early,
Acting, Regional Administrator, Region III.

[FR Doc. 2012-29865 Filed 12—-10-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R02-OAR-2012-0840, FRL-9761-7]

Approval and Promulgation of
Implementation Plans; New Jersey and
New York Ozone Attainment
Demonstrations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing action on the
ozone attainment demonstration portion
of comprehensive State Implementation
Plan revisions submitted by New Jersey
and New York to meet Clean Air Act
requirements for attaining the 1997 8-
hour ozone national ambient air quality
standard. EPA is proposing to approve
New Jersey’s and New York’s
demonstration of attainment of the 1997
8-hour ozone standard as they relate to
their portions of three moderate
nonattainment areas; the New York-
Northern New Jersey-Long Island, NY—
NJ—CT area, the Philadelphia-
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Wilmington-Atlantic City, PA-NJ-MD-—
DE area, and the Poughkeepsie area.
DATES: Comments must be received on
or before January 10, 2013.

ADDRESSES: Submit your comments,
identified by Docket ID number EPA—
R02-0OAR-2012-0840, by one of the
following methods:

e www.regulations.gov: Follow the
on-line instructions for submitting
comments.

e Email: Werner.Raymond@epa.gov.

e Fax:212-637-3901.

e Mail: Raymond Werner, Chief, Air
Programs Branch, Environmental
Protection Agency, Region 2 Office, 290
Broadway, 25th Floor, New York, New
York 10007-1866.

¢ Hand Delivery: Raymond Werner,
Chief, Air Programs Branch,
Environmental Protection Agency,
Region 2 Office, 290 Broadway, 25th
Floor, New York, New York 10007—-
1866. Such deliveries are only accepted
during the Regional Office’s normal
hours of operation. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30
excluding Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R02-OAR-2012—
0840. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects

or viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 2 Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866. EPA requests, if
at all possible, that you contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section to view
the hard copy of the docket. You may
view the hard copy of the docket
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Robert F. Kelly, Air Programs Branch,
Environmental Protection Agency, 290
Broadway, 25th Floor, New York, New
York 10007—-1866. The telephone
number is (212) 637-3709. Mr. Kelly
can also be reached via electronic mail
at kelly.bob@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, wherever
“Agency,” “we,” “us,” or “our” is used,
we mean the EPA.
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I. What action is EPA proposing?

The Environmental Protection Agency
(EPA) is proposing action on the ozone
attainment demonstration portion of
comprehensive State Implementation
Plan (SIP) revisions submitted by New

Jersey and New York to meet Clean Air
Act (Act or CAA) requirements for
attaining the 0.08 parts per million
(ppm) 8-hour ozone national ambient air
quality standards (NAAQS or
standard).® EPA is proposing to approve
New Jersey’s and New York’s SIP
revisions which demonstrate attainment
of the 1997 8-hour ozone standard as
they relate to their portions of three
moderate nonattainment areas:

e The New York-Northern New
Jersey-Long Island, NY-NJ-CT area, also
called the New York City Metropolitan
area,
e The Philadelphia-Wilmington-
Atlantic City, PA-NJ-MD-DE area, also
called the Philadelphia area, and

o The Poughkeepsie area.

The EPA is proposing to approve New
Jersey’s and New York’s 8-hour ozone
attainment demonstration SIP revisions
because the EPA has determined that
the New York City Metropolitan,
Philadelphia, and Poughkeepsie
moderate nonattainment areas have
attained the ozone NAAQS by their
respective attainment deadlines. This
proposed determination is based on
complete quality assured and certified
ambient air monitoring data from 2007
to 2011 that show the area has
monitored attainment of the 1997 8-
hour ozone NAAQS during this
monitoring period.

II. What is the background for EPA’s
proposed action?

A. History and Time Frame of New
Jersey and New York Attainment
Demonstration SIPs

In 1997, EPA revised the health-based
NAAQS for ozone, setting it at 0.08 ppm
averaged over an 8-hour time frame.
EPA set the 8-hour ozone standard
based on scientific evidence
demonstrating that ozone causes
adverse health effects at lower ozone
concentrations and over longer periods
of time than was understood when the
pre-existing 1-hour ozone standard was
set. EPA determined that the 8-hour
standard would be more protective of
human health, especially with regard to
children and adults who are active
outdoors, and individuals with a pre-
existing respiratory disease, such as
asthma.

On April 30, 2004 (69 FR 23858), EPA
finalized its attainment/nonattainment
designations for areas across the country
with respect to the 8-hour ozone
standard. These actions became
effective on June 15, 2004. Among those

1Unless otherwise specifically noted in the
action, references to the 8-hour ozone standard are
to the 0.08 ppm ozone standard promulgated in
1997.
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nonattainment areas are the New York
City Metropolitan area, the Philadelphia
Area and the Poughkeepsie area. The
New York City Metropolitan
nonattainment area is composed of: the
Bergen, Essex, Hudson, Hunterdon,
Middlesex, Monmouth, Morris, Passaic,
Somerset, Sussex, Union, and Warren
Counties in New Jersey; the Bronx,
Kings, Nassau, New York, Queens,
Richmond, Rockland, Suffolk, and
Westchester Counties in New York; and
the Fairfield, Middlesex and New Haven
Counties in Connecticut. The
Philadelphia Area includes the entire
State of Delaware; Cecil County in
Maryland; Atlantic, Burlington,
Camden, Cape May, Cumberland,
Gloucester, Mercer, Ocean, and Salem
Counties in New Jersey; and Bucks,
Chester, Delaware, Montgomery, and
Philadelphia Counties in Pennsylvania.
The Poughkeepsie nonattainment area
includes Dutchess, Orange and Putnam
Counties in New York. See 40 CFR
81.307, 81.308, 81.321, 81.331, 81.333,
and 81.339.

Also, on April 30, 2004 (69 FR 23951),
EPA promulgated the Phase 1 8-hour
ozone Implementation Rule which
provided how areas designated
nonattainment for the 1997 8-hour
ozone standard would be classified.
These designations triggered the Act’s
requirements under section 182(b) for
moderate nonattainment areas,
including a requirement to submit an
attainment demonstration. EPA’s Phase
2 8-hour ozone implementation rule,
published on November 29, 2005 (70 FR
71612) (Phase 2 Rule) specifies that
states must submit attainment
demonstrations for their nonattainment
areas to the EPA by no later than three
years from the effective date of
designation, that is, by June 15, 2007. 40
CFR 51.908(a).

Although the focus of this proposed
rulemaking action is on the attainment
demonstrations for the 1997 8-hour
ozone standard, we note that EPA has
subsequently revised the ozone
standard. On March 12, 2008, EPA
revised both the primary and secondary
NAAQS for ozone to a level of 0.075
ppm (annual fourth-highest daily
maximum 8-hour average concentration,
averaged over 3 years) to provide
increased protection of public health
and the environment.2 The 2008 ozone
NAAQS retain the same general form
and averaging time as the 0.08 ppm
NAAQS set in 1997, but are set at a
more protective level. State emission
reduction efforts already underway to

2See 73 FR 16436; March 27, 2008. For a detailed
explanation of the calculation of the 3-year 8-hour
average, see 40 CFR part 50, Appendix L.

meet the 1997 8-hour ozone standard
will continue with implementation of
the 2008 ozone NAAQS.

B. Moderate Area Requirements

EPA’s November 29, 2005 Phase 2
Rule addresses, among other things, the
control obligations that apply to areas
designated nonattainment for the 1997
8-hour NAAQS. The Phase 1 and Phase
2 Rules outline the SIP requirements
and deadlines for various requirements
in areas designated as moderate
nonattainment. For such areas,
modeling and attainment
demonstrations with projection year
emission inventories were due by June
15, 2007, along with reasonable further
progress plans, reasonably available
control technology (RACT), reasonably
available control measures (RACM),
motor vehicle emissions budgets and
contingency measures (40 CFR
51.908(a), and (c) 59.910, 59.912). This
proposed action addresses New Jersey’s
and New York’s demonstration of
attainment of the 1997 8-hour ozone
standard. Moderate areas are required to
attain the 1997 8-hour ozone NAAQS by
no later than six years after designation,
or June 15, 2010. See 40 CFR 51.903. In
order to demonstrate attainment by June
2010, the area must adopt and
implement all controls necessary for
attainment by the beginning of the 2009
ozone season and demonstrate that the
level of the standard will be met during
the 2009 ozone season. The
Philadelphia Area qualified for a one-
year extension of its attainment date,
based on the complete, certified ambient
air quality data for the 2009 ozone
season. On January 21, 2011, EPA
approved a one-year extension of the
Philadelphia Area’s attainment date,
from June 15, 2010 to June 15, 2011. See
76 FR 3838 and 76 FR 3840.

III. What was included in New Jersey’s
and New York’s proposed SIP
submittals?

A. New Jersey’s SIP Submittal and
EPA’s Actions

After completing the appropriate
public notice and comment procedures,
New Jersey made a series of submittals
in order to address the Act’s 8-hour
ozone attainment requirements. On
August 1, 2007, New Jersey submitted
its RACT rules, which included a
determination that many of the RACT
rules currently contained in its SIP meet
the RACT obligation for the 8-hour
standard, and also included
commitments to adopt revisions to
several regulations where the State
identified more stringent emission
limitations that it believed should be

considered RACT. On October 29, 2007,
New Jersey submitted to EPA a
comprehensive 8-hour ozone SIP to
address the Act’s 8-hour ozone
attainment requirements for the New
Jersey portions of the New York City
Metropolitan and the Philadelphia
nonattainment areas. New Jersey’s
proposed SIP included, among other
elements, attainment demonstrations,
reasonable further progress (RFP) plans
for 2008 and 2009, reasonably available
control measures analyses for both
areas, contingency measures, on-road
motor vehicle emission budgets, and
general conformity emission budgets.
Finally, as part of the RACT evaluation,
on December 14, 2007, New Jersey
submitted to EPA an assessment of how
it planned to address EPA’s revised
Control Technique Guidelines. New
Jersey’s attainment demonstration SIP
revisions are the only subject of this
proposed rulemaking.

EPA has taken several actions on New
Jersey’s SIP revisions to address the
requirements of the 1997 8-hour ozone
standard:

e On July 17, 2008 (73 FR 41068),
EPA made a finding that the motor
vehicle emissions budgets for the New
Jersey portions of the New York City
Metropolitan area and the Philadelphia
area associated with the respective
reasonable further progress and
attainment demonstrations are adequate
for transportation conformity purposes.

e On May 15, 2009 (74 FR 22837),
EPA approved the RFP plans, RFP
contingency measures, and RACM
analyses from New Jersey.

e On August 3, 2010 (75 FR 45483)
and on December 22, 2010 (75 FR
80340), EPA approved SIP revisions for
numerous statewide RACT rules to
control emissions from sources of
volatile organic compounds, nitrogen
oxides, particulate matter and sulfur
dioxide to address the RACT
requirements for the 1997 8-hour ozone
standard.

New Jersey has submitted all required
SIP revisions to address the 1997 8-hour
ozone standard, and has implemented
all of the emission control measures,
including contingency measures,
contained in these SIP revisions. EPA’s
approval of these SIP revisions, in
combination with this proposed
rulemaking action to approve the
attainment demonstrations will serve to
completely address New Jersey’s
requirements under the 1997 8-hour
ozone standard.

B. New York’s SIP Submittal and EPA’s
Actions

After completing the appropriate
public notice and comment procedures,
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New York made a series of submittals in
order to address the Act’s 8-hour ozone
attainment requirements. On September
1, 2006, New York submitted its state-
wide 8-hour ozone RACT SIP, which
included a determination that many of
the RACT rules currently contained in
its SIP meet the RACT obligation for the
8-hour standard and also included
commitments to adopt revisions to
several regulations where the State
identified more stringent emission
limitations that it believed should now
be considered RACT. On February 8,
2008, New York submitted two
comprehensive 8-hour ozone SIPs—one
for the New York City Metropolitan
area, entitled, “New York SIP for
Ozone—Attainment Demonstration for
New York Metro Area’” and one for the
Poughkeepsie nonattainment area,
entitled, “New York SIP for Ozone—
Attainment Demonstration for
Poughkeepsie, NY Area.” On December
28, 2009 and January 26, 2011, New
York supplemented its February 8, 2008
submittal. The submittals included the
2002 base year emissions inventory,
projection year emissions, attainment
demonstrations, RFP plans, RACM
analysis, RACT analysis, contingency
measures and on-road motor vehicle
emission budgets. New York’s
attainment demonstration SIP revisions
are the only subjects of this proposed
rulemaking.

EPA has taken several actions on New
York’s SIP revisions to address the
requirements of the 1997 8-hour ozone
standard:

¢ On May 28, 2010 (75 FR 29897),
EPA approved SIP revisions for several
of New York’s RACT rules for emissions
of volatile organic compounds to
address the RACT requirements for the
1997 8-hour ozone standard.

e On July 13, 2010 (75 FR 43066),
EPA conditionally approved New York’s
8-hour ozone statewide RACT analysis
and the 8-hour ozone RACM analysis for
the New York City Metropolitan area.
The condition was that New York
submits to EPA the RACT rules
committed to in New York’s RACT plan,
which ultimately New York did submit.

e On August 2, 2010 (75 FR 45057),
EPA made the finding that the motor
vehicle emissions budgets for the New
York portions of the New York City
Metropolitan area and the Poughkeepsie
area associated with the respective
reasonable further progress and
attainment demonstrations are adequate
for transportation conformity purposes.

e On August 18, 2011 (76 FR 51264),
EPA approved the 2002 statewide base
year emissions inventory and the
projection year emissions, the motor
vehicle emissions budgets used for

planning purposes, the reasonable
further progress plan, and the
contingency measures as they relate to
the New York City Metropolitan area.

e On March 8, 2012 (77 FR 13974),
EPA approved SIP revisions for several
of New York’s RACT rules for emissions
of volatile organic compounds to
address the conditional approval of New
York’s RACT plan to meet the
requirements for the 1997 8-hour ozone
standard.

New York has submitted all required
SIP revisions to address the 1997 8-hour
ozone standard, and has implemented
all of the emission control measures,
including contingency measures,
contained in these SIP revisions. EPA’s
approval of these SIP revisions, in
combination with this proposed
rulemaking action to approve the
attainment demonstrations for the 1997
8-hour ozone standard will serve to
completely address New York’s
requirements under the 1997 8-hour
ozone standard.

IV. What is EPA’s basis for proposing
to approve the attainment
demonstrations?

A. Air Quality Data and Attainment
Determinations

With respect to the New York City
Metropolitan, Philadelphia, and
Poughkeepsie areas, EPA has evaluated
the ambient air quality monitoring data
and has determined that all three areas
attained the 8-hour ozone standard by
the required attainment date.

In a June 18, 2012 Federal Register
notice (77 FR 36163), EPA made several
determinations, including two
determinations regarding the 1997 8-
hour ozone NAAQS for the New York
City Metropolitan moderate
nonattainment area. (Note EPA
published a technical correction to the
June 18, 2012 action on August 9, 2012
(77 FR 47533)). First, EPA made a clean
data determination that the New York
City Metropolitan area had attained the
1997 8-hour ozone NAAQS. This
determination was based upon
complete, quality assured and certified
ambient air monitoring data that
showed the New York City Metropolitan
area had monitored attainment of the
1997 8-hour ozone NAAQS for the
2007-2009 and 2008—-2010 monitoring
periods. Ambient air monitoring data for
the 2009-2011 monitoring period is
consistent with continued attainment.
Second, pursuant to section 181(b)(2)(A)
of the CAA, EPA made a determination
of attainment that the New York City
Metropolitan area had attained the 1997
8-hour ozone NAAQS by its attainment
date of June 15, 2010.

In a March 26, 2012 Federal Register
notice (77 FR 17341), EPA made two
determinations regarding the 1997 8-
hour ozone NAAQS for the Philadelphia
moderate nonattainment area. First, EPA
made a clean data determination that
the Philadelphia area had attained the
1997 8-hour ozone NAAQS. This
determination was based upon
complete, quality assured and certified
ambient air monitoring data that
showed the Philadelphia area had
monitored attainment of the 1997 8-
hour ozone NAAQS for the 2008-2010
monitoring period. Ambient air
monitoring data for the 2009-2011
monitoring period is consistent with
continued attainment. Second, pursuant
to section 181(b)(2)(A) of the CAA, EPA
made a determination of attainment that
the Philadelphia area had attained the
1997 8-hour ozone NAAQS by its
attainment date of June 15, 2011.

On December 7, 2009 (74 FR 63993),
EPA made a clean data determination
for the Poughkeepsie area and
announced the attainment
determination in the Federal Register.
The clean data determinations were
based on 2006—2008 quality-assured and
certified ozone monitoring data for the
Poughkeepsie area. Based on complete,
quality-assured and certified ozone
monitoring data since the 2006—2008
monitoring period, the Poughkeepsie
area continues to show attainment
through 2011, and with preliminary
ozone data through 2012.

While not required, New Jersey and
New York requested EPA to make these
determinations in certain
circumstances. New Jersey requested
EPA to make a determination that the
New York City Metropolitan area
attained the 8-hour ozone NAAQS in a
letter dated January 19, 2011. New York
requested EPA to make determinations
that the New York City Metropolitan
area and the Poughkeepsie area have
attained the 8-hour ozone NAAQS in
letters dated June 16, 2011 and July 30,
2009, respectively. Copies of these
rulemakings containing the
determinations of attainment and the
clean data determinations are included
in the Docket (EPA-R02-OAR-2012—
0840) and available at
www.regulations.gov. The reader is
referred to these other rulemakings for
additional information regarding all of
the complete, quality-assured and
certified ozone monitoring data which
served as the basis for these
determinations.

EPA is aware that preliminary
ambient air quality monitoring data for
2012 may indicate that the New York
City Metropolitan and Philadelphia
areas are no longer attaining the 1997 8-
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hour ozone NAAQS, while the
Poughkeepsie area continues to attain
the 8-hour ozone NAAQS. However,
2012 monitoring data is not relevant to
this proposed rulemaking on SIP
revisions which demonstrate how the
states met their plan to attain the 1997
8-hour ozone standard by the June 15,
2010 attainment date (June 15, 2011 for
the Philadelphia area). Based on data
through 2011, these areas are attaining
the 1997 8-hour ozone NAAQS. EPA has
a continuing obligation to review the air
quality data each year to determine
whether areas are meeting the NAAQS
and will continue to conduct that
review in the future after data is
complete, quality-assured, certified and
submitted to EPA.

Lastly, pursuant to 40 CFR 51.918,
these determinations suspend the
requirements for various SIP items,
including, the requirement to submit an
attainment demonstration, an RFP plan,
and section 172(c)(9) contingency
measures for the eight-hour ozone
NAAQS for so long as the area
continues to attain the ozone NAAQS.
However, section 110(k)(2) of the CAA
requires EPA to take action on any
administratively complete SIP revision
submittal within 12 months of the SIP
being deemed complete. Therefore,
while the clean data determinations
suspend the state’s obligation to submit
the attainment demonstration SIP
revision, the determinations do not
suspend EPA’s obligation to take action
on the SIP revision if it has been
submitted by the state and deemed to be
complete. EPA was sued by Sierra Club
to take final action on these particular
attainment demonstration SIP revisions
((see Sierra Club v. Jackson, Civil Action
No. 11-2180-RBW) (D.D.C.)). EPA is
proposing to take such final action in
this notice. The proposed rulemaking is
intended to address EPA’s obligations.

B. Components of the Modeled
Attainment Demonstrations

Section 110(a)(2)(k) of the Act
requires states to prepare air quality
modeling to demonstrate how they will
meet ambient air quality standards. EPA
determined that states must use
photochemical grid modeling, or any
other analytical method determined by
the Administrator to be at least as
effective, to demonstrate attainment of
the ozone health-based standard in areas
classified as “moderate” or above, and
to do so by the required attainment date.
See 40 CFR 51.908(c). EPA requires an
approvable attainment demonstration,
showing that attainment will occur by
the attainment deadline, using air
quality modeling that meets EPA’s
guidelines and a ‘weight of evidence’

analysis that uses a variety of
information to determine if the results
of the modeling analysis are supported
by supplemental information or need to
be modified.

New Jersey submitted an attainment
demonstration for the New York City
Metropolitan and Philadelphia areas
that included a modeling analysis and a
two-part weight of evidence analysis,
which the State said would result in
attainment by the attainment date. The
modeling analysis predicted continued
nonattainment by 2009. The first part of
the weight of evidence analysis
included adjustments to the modeling
results to account for model bias. The
second part of the weight of evidence
analysis included an evaluation of
additional factors that would support a
conclusion that attainment will be
reached by 2009, despite the conclusion
of the adjusted modeling analysis that
predicted continued nonattainment by
2009.

New York submitted an attainment
demonstration for the New York City
Metropolitan and Poughkeepsie areas
that included a modeling analysis and a
weight of evidence analysis. With
respect to the New York City
Metropolitan area, New York’s modeling
analysis predicted continued
nonattainment by 2009. Based on the
measured ozone levels at the time
(2007), New York did not support a
weight of evidence conclusion that
attainment will be reached by 2009.
With respect to the Poughkeepsie area,
New York’s modeling analysis predicted
attainment by 2009.

EPA determined that the
photochemical grid modeling conducted
by the states was consistent with EPA’s
guidelines and the model performed
acceptably. Taking into account that
EPA made clean data determinations
and determinations of attainment of the
1997 8-hour ozone NAAQS attainment
date for the New York City
Metropolitan, Philadelphia and
Poughkeepsie areas, EPA is proposing to
approve New Jersey’s and New York’s
demonstrations of attainment of the
1997 8-hour ozone standard for these
three moderate nonattainment areas.

In addition, as noted earlier, EPA has
already approved the RFP plans for the
New York City Metropolitan and
Philadelphia areas. Given the fact that
these areas attained the ozone standard
by the attainment date suggests that the
RFP plans may have been sufficient for
the moderate nonattainment areas to
reach attainment. These RFP plans
contained corresponding emission
control measures and the states
developed and adopted additional
control measures to ensure attainment

of the ozone standard by the attainment
date. All of the control measures that
were relied on for attainment and
contained in the RFP plans were
submitted as SIP revisions and
approved by EPA. Therefore, the
demonstration of attainment for the
New York City Metropolitan,
Philadelphia and Poughkeepsie areas in
New Jersey and New York SIPs are
approvable because New Jersey and
New York each adopted all of the
control measures in its ozone plans.

C. EPA’s Evaluation

In summary, the basic photochemical
grid modeling used by New Jersey and
New York in its SIP submittal meets
EPA’s guidelines and, when used with
the methods recommended in EPA’s
modeling guidance, is acceptable to
EPA. Air quality data through 2011
supports the states’ conclusions that the
areas will demonstrate attainment of the
8-hour ozone standard by the attainment
date. The purpose of the attainment
demonstration is to show how the areas
will meet the standard by the attainment
date. All the control measures included
in the attainment demonstration SIPs
have already been adopted, submitted,
approved and implemented. Based on
(1) the states following EPA’s modeling
guidance, (2) the air quality data
through 2011, (3) the areas attaining the
standard by the attainment date, and (4)
the implemented SIP approved control
measures, EPA is proposing to approve
the New Jersey and New York
attainment demonstration SIP revisions.

V. What is EPA’s conclusion?

EPA has evaluated New Jersey’s and
New York’s submittals for consistency
with the Act, EPA regulations, and EPA
policy. EPA has evaluated the
information provided by New Jersey and
New York and has considered all other
information it deems relevant to
attainment of the 1997 8-hour ozone
standard, i.e., clean data determinations,
determinations that these areas attained
the standard by the applicable
attainment date, statewide RACT
analysis approval, reasonable further
progress plan approvals (including all
applicable control strategy regulations),
continued attainment of the 1997 8-hour
ozone standard based on quality assured
and certified monitoring data, and the
implementation of the more stringent
2008 8-hour ozone standard. EPA is
therefore proposing to approve the
attainment demonstrations for the New
York City Metropolitan, Philadelphia
and Poughkeepsie 1997 8-hour ozone
moderate nonattainment areas.
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VI. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Public Law 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct

costs on tribal governments or preempt
tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: November 26, 2012.
Judith Enck,
Regional Administrator, Region 2.
[FR Doc. 2012-29896 Filed 12—10-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[EPA-R03-OAR-2012-0368; FRL-9761-6]

Approval and Promulgation of Air
Quality Implementation Plans; West
Virginia; Redesignation of the West
Virginia Portion of the Wheeling, WV-
OH 1997 Annual Fine Particulate Matter
(PM2_5) Nonattainment Area to
Attainment and Approval of the
Associated Maintenance Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a redesignation request and State
Implementation Plan (SIP) revision
submitted by the State of West Virginia.
The West Virginia Department of
Environmental Protection (WVDEP) is
requesting that the West Virginia
portion of the Wheeling, WV-OH fine
particulate matter (PM> s) nonattainment
area (“Wheeling Area” or “Area”) be
redesignated as attainment for the 1997
annual PM, s national ambient air
quality standard (NAAQS). The
Wheeling Area is comprised of Marshall
and Ohio Counties in West Virginia and
Belmont County in Ohio. In conjunction
with its redesignation request, West
Virginia submitted a SIP revision
consisting of a maintenance plan for the
West Virginia portion of the Area that
provides for continued attainment of the
1997 annual PM, s NAAQS for at least
10 years after redesignation. The
maintenance plan includes the 2005
base year emissions inventory that EPA
is proposing to approve in this
rulemaking in accordance with the
requirements of the Clean Air Act
(CAA). The maintenance plan also
includes an insignificance
determination for the onroad motor

vehicle contribution of PM, s, nitrogen
oxides (NOx) and sulfur dioxide (SO,)
for the West Virginia portion of the
Area. It should be noted that EPA has
already initiated a comment period on
the proposed insignificance
determination for the West Virginia
portion of the Area on the Web site for
the Office of Transportation and Air
Quality (OTAQ) to allow for a 30-day
review of this proposed insignificance
determination in conjunction with this
proposed rulemaking.! EPA is
proposing to find that West Virginia’s
insignificance determination for
transportation conformity is adequate.
EPA previously determined that the
West Virginia portion of the Wheeling
Area has attained the 1997 annual PM; 5
NAAQS, and EPA is proposing to find
that the Area continues to attain the
standard. This action to propose
approval of the 1997 annual PM; 5
NAAQS redesignation request, the
maintenance plan, the 2005 base year
emissions inventory, and insignificance
determination for transportation
conformity for the West Virginia portion
of the Area is based on EPA’s
determination that the Area has met the
criteria for redesignation to attainment
specified in the CAA. EPA is taking
separate action to propose redesignation
for the Ohio portion of the Wheeling
Area.

DATES: Written comments must be
received on or before January 10, 2013.
ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03-0OAR-2012-0368 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Email: mastro.donna@epa.gov.

C. Mail: EPA-R03—-OAR-2012-0368,
Donna Mastro, Acting Associate
Director, Office of Air Quality Planning,
Mailcode 3AP30, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103.

D. Hand Delivery: At the previously-
listed EPA Region III address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03-OAR-2012—-
0368. EPA’s policy is that all comments

10n November 5, 2012, EPA initiated the
comment period for this proposed insignificance
determination on the Office of Transportation and
Air Quality (OTAQ) Web site (http://www.epa.gov/
otaq/stateresources/transconf/currsips.htm) in
order to allow for a full 30 day public comment
period in conjunction with this proposed
rulemaking.


http://www.epa.gov/otaq/stateresources/transconf/currsips.htm
http://www.epa.gov/otaq/stateresources/transconf/currsips.htm
mailto:mastro.donna@epa.gov
http://www.regulations.gov
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received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the West Virginia
Department of Environmental
Protection, Division of Air Quality, 601
57th Street SE., Charleston, West
Virginia 24304.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, or by email at
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Summary of Actions

II. Background

II. Criteria for Redesignation to Attainment

IV. Reasons for Proposing These Actions

V. Effects of EPA’s Proposed Actions

VI. Analysis of West Virginia’s Redesignation
Request

VIIL. Analysis of West Virginia’s
Transportation Conformity
Insignificance Determination for the
Wheeling Area

VIII. Proposed Actions

IX. Statutory and Executive Order Reviews

I. Summary of Actions

On March 8, 2012, the State of West
Virginia through WVEP formally
submitted a request to redesignate the
West Virginia portion of the Area from
nonattainment to attainment of the 1997
annual PM, s NAAQS. Concurrently,
WVDEP submitted a maintenance plan
for the Area as a SIP revision to ensure
continued attainment throughout the
Area over the next 10 years.

EPA is proposing to take several
actions related to the redesignation of
the West Virginia portion of the Area to
attainment for the 1997 annual PM, s
NAAQS. EPA is proposing to find that
the West Virginia portion of the Area
meets the requirements for
redesignation for the 1997 annual PM, s
NAAQS under section 107(d)(3)(E) of
the CAA. EPA is thus proposing to
approve West Virginia’s request to
change the legal definition of its portion
of the Area from nonattainment to
attainment for the 1997 annual PM, 5
NAAQS. This action does not impact
the legal definition of the Ohio portion
of the Area. EPA is taking separate
action to redesignate the Ohio portion.

EPA is also proposing to approve the
maintenance plan for the West Virginia
portion of the Area as a revision to the
West Virginia SIP. Such approval is one
of the CAA criteria for redesignation of
an area to attainment. The maintenance
plan is designed to ensure continued
attainment in the West Virginia portion
of the Area for 10 years after
redesignation. The maintenance plan
includes an insignificance
determination for the onroad motor
vehicle contribution for PM; s, SO, and
NOx in the West Virginia portion of the
Area for transportation conformity
purposes. EPA has determined that the
onroad motor vehicle insignificance
finding that is included as part of West
Virginia’s maintenance plan for the
1997 annual PM, s NAAQS is adequate,
and is proposing to approve the
insignificance determination.
Furthermore, under section 172(c)(3) of
the CAA, EPA is proposing to approve
the 2005 base year emissions inventory
for the West Virginia portion of the Area
as part of West Virginia’s maintenance
plan for the 1997 annual PM, s NAAQS.

EPA’s analysis for these proposed
actions is discussed in Sections VI and
VII of today’s proposed rulemaking
action.

II. Background
A. General

The first air quality standards for
PM, s were established on July 18, 1997
(62 FR 38652). EPA promulgated an
annual standard at a level of 15
micrograms per cubic meter (ug/m3),
based on a three-year average of annual
mean PM, s concentrations. In the same
rulemaking, EPA promulgated a 24-hour
standard of 65 pug/m?3 based on a three-
year average of the 98th percentile of 24-
hour concentrations. On October 17,
2006 (71 FR 61144), EPA retained the
annual average standard at 15 ug/m3 but
revised the 24-hour standard to 35 pg/
m3, based again on the three-year
average of the 98th percentile of the 24-
hour concentrations.

On January 5, 2005 (70 FR 944), as
supplemented on April 14, 2005 (70 FR
19844), EPA designated the Wheeling
Area as nonattainment for the 1997
PM, s NAAQS. The Wheeling Area is
comprised of Marshall and Ohio
Counties in West Virginia and Belmont
County in Ohio. On November 13, 2009
(74 FR 58688), EPA promulgated
designations for the 24-hour standard
established in 2006, designating the
Wheeling Area as attaining this
standard. In that action, EPA also
clarified the designations for the
NAAQS promulgated in 1997, stating
that the Wheeling Area remained
designated nonattainment for the 1997
annual PM, s NAAQS, but was
designated attainment for the 1997 24-
hour NAAQS. Today’s action therefore,
does not address attainment of either
the 1997 or the 2006 24-hour PM; 5
NAAQS.

In response to legal challenges of the
annual standard promulgated in 2006,
the United States Court of Appeals for
the District of Columbia Circuit (the
Court) remanded the 2006 annual
standard to EPA for further
consideration. See American Farm
Bureau Federation and National Pork
Producers Council, et. al. v. EPA, 559
F.3d 512 (D.C. Cir. 2009). However,
given that the 1997 and 2006 annual
standards are essentially identical,
attainment of the 1997 annual standard
would also indicate attainment of the
remanded 2006 annual standard. Since
the Area is designated nonattainment
for the annual standard promulgated in
1997, today’s action addresses
redesignation to attainment only for this
standard.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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In the final rulemaking action dated
December 2, 2011 (76 FR 75464), EPA
determined, pursuant to CAA section
179(c), that the entire Wheeling Area is
attaining the 1997 annual PM, s
NAAQS. This determination of
attainment was based upon complete,
quality-assured and certified ambient air
quality monitoring data for the period of
2007-2009 showing that the Area had
attained the 1997 annual PM, s NAAQS
by its applicable attainment date of
April 5, 2010.

B. Clean Air Interstate Rule (CAIR) and
Cross State Air Pollution Rule (CSAPR
or the Transport Rule)

On May 12, 2005, EPA published
CAIR, which requires significant
reductions in emissions of SO, and NOx
from electric generating units (EGUs) to
limit the interstate transport of these
pollutants and the ozone and PM5 5 they
form in the atmosphere. See 70 FR
25162. The Court initially vacated CAIR,
North Carolina v. EPA, 531 F.3d 896
(D.C. Cir. 2008), but ultimately
remanded the rule to EPA without
vacatur to preserve the environmental
benefits provided by CAIR. North
Carolina v. EPA, 550 F.3d 1176, 1178
(D.C. Cir. 2008). In response to the
Court’s decision, EPA issued the
Transport Rule, also known as CSAPR,
to address interstate transport of NOx
and SO in the eastern United States.
See 76 FR 48208 (August 8, 2011). On
August 21, 2012, the Court issued a
decision to vacate the Transport Rule. In
that decision, it also ordered EPA to
continue administering CAIR “pending
the promulgation of a valid
replacement.” EME Homer City
Generation, L.P. v. EPA, No. 11-1302
(D.C. Cir., August 21, 2012).2

In light of these unique circumstances
and for the reasons explained below,
EPA proposes to approve the
redesignation request and the related
SIP revision for Marshall and Ohio
Counties in West Virginia, including
West Virginia’s plan for maintaining
attainment of the 1997 annual PM, 5
NAAQS for the West Virginia portion of
the Area. The air quality modeling
analysis conducted for the Transport
Rule demonstrates that the Wheeling
Area would be able to attain the 1997
annual PM, s NAAQS even in the
absence of either CAIR or the Transport
Rule. See ““ Air Quality Modeling Final
Rule Technical Support Document,”
Appendix B, B-115-B-134. This
modeling is available in the docket for
the Transport Rule rulemaking. See

2The Court’s judgment is not final, as of
November 16, 2012, as the mandate has not yet
been issued.

Docket ID. No. EPA-HQ-OAR-2009-
0491. Nothing in the Court’s August
2012 decision disturbs or calls into
question that conclusion or the validity
of the air quality analysis on which it is
based.

In addition, CAIR remains in place
and enforceable until substituted by a
“valid” replacement rule. West
Virginia’s SIP revision lists CAIR as a
control measure that became state-
effective May 1, 2008 and was approved
by EPA on August 4, 2009 (74 FR 38536)
for the purpose of reducing SO, and
NOx emissions. The monitoring data
used to demonstrate the Area’s
attainment of the 1997 annual PM, 5
NAAQS by the April 2010 attainment
deadline was also impacted by CAIR. To
the extent that West Virginia is relying
on CAIR in its maintenance plan, the
recent directive from the Court in EME
Homer City ensures that the reductions
associated with CAIR will be permanent
and enforceable for the necessary time
period. EPA has been ordered by the
Court to develop a new rule, and the
opinion makes clear that after
promulgating that new rule, EPA must
provide states an opportunity to draft
and submit SIPs to implement that rule.
CAIR thus cannot be replaced until EPA
has promulgated a final rule through a
notice-and-comment rulemaking
process, states have had an opportunity
to draft and submit SIPs, EPA has
reviewed the SIPs to determine if they
can be approved, and EPA has taken
action on the SIPs, including
promulgating a FIP if appropriate. These
steps alone will take many years, even
with EPA and the states acting
expeditiously. The Court’s clear
instruction to EPA that it must continue
to administer CAIR until a “valid
replacement” exists provides an
additional backstop; by definition, any
rule that replaces CAIR and meets the
Court’s direction would require upwind
states to have SIPs that eliminate
significant downwind contributions.

Further, in vacating the Transport
Rule and requiring EPA to continue
administering CAIR, the Court
emphasized that the consequences of
vacating CAIR “might be more severe
now in light of the reliance interests
accumulated over the intervening four
years.” EME Homer City, slip op. at 60.
The accumulated reliance interests
include the interests of states who
reasonably assumed they could rely on
reductions associated with CAIR which
brought certain nonattainment areas
into attainment with the NAAQS. If EPA
were prevented from relying on
reductions associated with CAIR in
redesignation actions, states would be
forced to impose additional, redundant

reductions on top of those achieved by
CAIR. EPA believes this is precisely the
type of irrational result the Court sought
to avoid by ordering EPA to continue
administering CAIR. For these reasons
also, EPA believes it is appropriate to
allow states to rely on CAIR, and the
existing emissions reductions achieved
by CAIR, as sufficiently permanent and
enforceable pending a valid replacement
rule for purposes such as redesignation.
Following promulgation of the
replacement rule, EPA will review SIPs
as appropriate to identify whether there
are any issues that need to be addressed.

III. Criteria for Redesignation to
Attainment

The CAA provides the requirements
for redesignating a nonattainment area
to attainment. Specifically, section
107(d)(3)(E) of the CAA allows for
redesignation providing that: (1) EPA
determines that the area has attained the
applicable NAAQS; (2) EPA has fully
approved the applicable
implementation plan for the area under
section 110(k) of the CAA; (3) EPA
determines that the improvement in air
quality is due to permanent and
enforceable reductions in emissions
resulting from implementation of the
applicable SIP and applicable Federal
air pollutant control regulations and
other permanent and enforceable
reductions; (4) EPA has fully approved
a maintenance plan for the area as
meeting the requirements of section
175A of the CAA; and (5) the state
containing such area has met all
requirements applicable to the area
under section 110 and part D of the
CAA.

EPA has provided guidance on
redesignation in the General Preamble
for the Implementation of Title I of the
CAA Amendments of 1990 (57 FR
13498, April 16, 1992) (supplemented at
57 FR 18070, April 28, 1992) and has
provided further guidance on processing
redesignation requests in the following
documents:

1. “Procedures for Processing
Requests to Redesignate Areas to
Attainment,” Memorandum from John
Calcagni, Director, Air Quality
Management Division, September 4,
1992 (hereafter referred to as the
“Calcagni Memorandum’);

2. “State Implementation Plan (SIP)
Actions Submitted in Response to Clean
Air Act (CAA) Deadlines,”
Memorandum from John Calcagni,
Director, Air Quality Management
Division, October 28, 1992; and

3. “Part D New Source Review (Part
D NSR) Requirements for Areas
Requesting Redesignation to
Attainment,” Memorandum from Mary
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D. Nichols, Assistant Administrator for
Air and Radiation, October 14, 1994.

IV. Reasons for Proposing These
Actions

On March 8, 2012, the WVDEP
requested redesignation of the West
Virginia portion of the Area to
attainment for the 1997 annual PM, s
NAAQS. As part of the redesignation
request, WVDEP submitted a
maintenance plan for the West Virginia
portion of the Area as a SIP revision, to
ensure continued attainment of the 1997
annual PM, s NAAQS over the next 10
years until 2022. EPA has determined
that the Wheeling Area has attained the
1997 annual PM;, s NAAQS and has met
the requirements set forth in CAA
section 107(d)(3)(E) for redesignation of
the West Virginia portion of the Area.

V. Effects of EPA’s Proposed Actions

Final approval of the redesignation
request would change the official
designation of the West Virginia portion
of Area for the 1997 annual PM, s
NAAQS, found at 40 CFR part 81, from
nonattainment to attainment. It would
incorporate into the West Virginia SIP a
maintenance plan ensuring continued
attainment of the 1997 annual PM, 5
NAAQS in the Area for the next 10
years until 2022. The maintenance plan
includes, among other components,
contingency measures to remedy any
future violations of the 1997 annual
PM, s NAAQS (should they occur).

Approval of the maintenance plan
would also result in approval of the
insignificance determination for PM, s,
SO, and NOx for transportation
conformity purposes for the years 2015
and 2022 in the West Virginia portion
of the Area. Approval of the 2005 base
year emissions inventory, which is part
of the maintenance plan, will satisfy the
inventory requirements under section
172(c)(3) of the CAA.

VI. Analysis of West Virginia’s
Redesignation Request

EPA proposes to redesignate the West
Virginia portion of the Area to
attainment for the 1997 annual PM, s
NAAQS and to approve into the West
Virginia SIP the 1997 annual PM, 5
NAAQS maintenance plan for the West
Virginia portion of the Area. These
actions are based upon EPA’s
determination that the Area continues to
attain the 1997 annual PM, s NAAQS
and that all other redesignation criteria
have been met for the West Virginia
portion of the Area, provided EPA
approves the 2005 base year emissions
inventory that is being proposed in this
rulemaking. The following is a
description of how the WVDEP March 8,
2012 submittal satisfies the
requirements of section 107(d)(3)(E) of
the CAA.

1. Attainment

As noted above, in a final rulemaking
action dated December 2, 2011 (76 FR

75464), EPA determined, pursuant to
CAA section 179(c), that the entire
Wheeling Area was attaining the 1997
annual PM, s NAAQS. This
determination of attainment was based
upon complete, quality-assured and
certified ambient air quality monitoring
data for the period of 2007-2009
showing that the Area had attained the
NAAQS by its applicable attainment
date of April 5, 2010. Further discussion
of pertinent air quality issues
underlying this determination was
provided in the notice of proposed
rulemaking for EPA’s determination of
attainment for this Area, published on
July 21, 2011 (76 FR 43634). EPA has
reviewed more recent data in its Air
Quality System (AQS) database,
including certified, quality-assured data
for the period from 2008-2010 and
2009-2011. This data shown in Table 1,
shows that the Wheeling Area continues
to attain the 1997 annual PM, s NAAQS.
In addition, as discussed below with
respect to the maintenance plan,
WVDEP has committed to continue
monitoring air quality in accordance
with 40 CFR part 58. In summary, EPA
has determined that the data submitted
by West Virginia, as well as data taken
from AQS, indicate that the Wheeling
Area has attained and continues to
attain the 1997 annual PM, s NAAQS.

TABLE 1—DESIGN VALUE CONCENTRATIONS FOR THE WEST VIRGINIA PORTION OF THE WHEELING AREA FOR THE 1997
ANNUAL PM, s NAAQS (uG/M3) FOR 2008—2010 AND 20092011

3-Year Annual Design Values
County Monitor ID
2008-2010 2009-2011
MAShall, WV ettt ettt sttt ne e eaeene s 54-051-1002 13.1 13.0
(031 o T PSSP 54-069-0010 12.4 11.9

Note: There is no monitor in Belmont County, Ohio.

2. The Area Has Met All Applicable
Requirements Under Section 110 and
Part D of the CAA and Has a Fully
Approved SIP Under Section 110(k) of
the CAA

EPA has determined that the West
Virginia portion of the Area has met all
SIP requirements applicable for
purposes of this redesignation under
section 110 of the CAA (General SIP
Requirements) and that, upon final
approval of the 2005 base year
emissions inventory, as discussed below
in this proposed rulemaking, it will
have met all applicable SIP
requirements under part D of Title I of
the CAA, in accordance with CAA
section 107(d)(3)(E)(v). In addition, EPA

is proposing to find that all applicable
requirements of the West Virginia SIP
for purposes of redesignation have been
approved in accordance with CAA
section 107(d)(3)(E)(ii). In making these
proposed determinations, EPA
ascertained which SIP requirements are
applicable for purposes of redesignation
of this Area, and concluded that the
applicable portions of the SIP meeting
these requirements are fully approved
under section 110(k) of the CAA. EPA
notes that SIPs must be fully approved
only with respect to applicable
requirements.

a. Section 110 General SIP
Requirements

Section 110(a)(2) of Title I of the CAA
delineates the general requirements for
a SIP, which include enforceable
emissions limitations and other control
measures, means, or techniques,
provisions for the establishment and
operation of appropriate devices
necessary to collect data on ambient air
quality, and programs to enforce the
limitations. The general SIP elements
and requirements set forth in CAA
section 110(a)(2) include, but are not
limited to the following:

e Submittal of a SIP that has been
adopted by the state after reasonable
public notice and hearing;
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¢ Provisions for establishment and
operation of appropriate procedures
needed to monitor ambient air quality;

e Implementation of a source permit
program; provisions for the
implementation of Part C requirements
(Prevention of Significant Deterioration
(PSD));

e Provisions for the implementation
of Part D requirements for New Source
Review (NSR) permit programs;

e Provisions for air pollution
modeling; and

¢ Provisions for public and local
agency participation in planning and
emission control rule development.

Section 110(a)(2)(D) of the CAA
requires that SIPs contain certain
measures to prevent sources in a state
from significantly contributing to air
quality problems in another state. To
implement this provision, EPA has
required certain states to establish
programs to address the interstate
transport of air pollutants in accordance
with the NOx SIP Call, October 27, 1998
(63 FR 57356), amendments to the NOx
SIP Call, May 14, 1999 (64 FR 26298)
and March 2, 2000 (65 FR 11222), and
CAIR, May 12, 2005 (70 FR 25162).
However, the CAA section 110(a)(2)(D)
requirements for a state are not linked
with a particular nonattainment area’s
designation and classification in that
state. EPA believes that the
requirements linked with a particular
nonattainment area’s designation and
classifications are the relevant measures
to evaluate in reviewing a redesignation
request. The transport SIP submittal
requirements, where applicable,
continue to apply to a state regardless of
the designation of any one particular
area in the state. Thus, EPA does not
believe that these requirements are
applicable requirements for purposes of
redesignation.

In addition, EPA believes that the
other CAA section 110(a)(2) elements
not connected with nonattainment plan
submissions and not linked with an
area’s attainment status are not
applicable requirements for purposes of
redesignation. The Area will still be
subject to these requirements after it is
redesignated. EPA concludes that the
CAA section 110(a)(2) and Part D
requirements which are linked with a
particular area’s designation and
classification are the relevant measures
to evaluate in reviewing a redesignation
request, and that CAA section 110(a)(2)
elements not linked in the area’s
nonattainment status are not applicable
for purposes of redesignation. This
approach is consistent with EPA’s
existing policy on applicability of
conformity (i.e., for redesignations) and
oxygenated fuels requirement. See

Reading, Pennsylvania, proposed and
final rulemakings (61 FR 53174, October
10, 1996), (62 FR 24826, May 7, 1997);
Cleveland-Akron-Lorain, Ohio final
rulemaking (61 FR 20458, May 7, 1996);
and Tampa, Florida final rulemaking (60
FR 62748, December 7, 1995). See also
the discussion on this issue in the
Cincinnati, Ohio redesignation (65 FR at
37890, June 19, 2000) and in the
Pittsburgh, Pennsylvania redesignation
(66 FR at 53099, October 19, 2001).

EPA has reviewed the West Virginia
SIP and has concluded that it meets the
general SIP requirements under section
110(a)(2) of the CAA to the extent they
are applicable for purposes of
redesignation. EPA has previously
approved provisions of West Virginia’s
SIP addressing CAA section 110(a)(2)
requirements, including provisions
addressing PM, 5. See 76 FR 47062
(August 4, 2011). These requirements
are, however, statewide requirements
that are not linked to the PM, 5
nonattainment status of the Wheeling
Area. Therefore, EPA believes that these
SIP elements are not applicable
requirements for purposes of review of
West Virginia’s PM, s redesignation
request.

b. Part D Nonattainment Requirements
Under the Standard

Subpart 1 of part D, sections 172 to
175 of the CAA, sets forth the basic
nonattainment plan requirements
applicable to PM, s nonattainment areas.
Under CAA section 172, states with
nonattainment areas must submit plans
providing for timely attainment and
meet a variety of other requirements. On
November 20, 2009 (74 FR 60199), EPA
made a determination that the Wheeling
Area is attaining the 1997 annual PM, s
NAAQS. This determination was based
upon complete, quality-assured, quality
controlled, and certified ambient air
monitoring data that show that the area
monitored attainment of the 1997
annual PM, s NAAQS during the 2006—
2008 monitoring period. Available
monitoring data for 2009, 2010 and 2011
are consistent with continued
attainment of the standard. Pursuant to
40 CFR 51.2004(c), upon determination
by EPA that an area designated
nonattainment of the PM, s NAAQS has
attained the standard, the requirement
for such an area to submit an attainment
demonstration and associated
reasonably achievable control
technology (RACT)/reasonably
achievable control measures (RACM), a
reasonable further progress (RFP),
contingency measures, and other
planning SIPs related to the attainment
of the PM» s NAAQS are suspended
until the area is redesignated to

attainment or EPA determines that the
area has again violated the PM, s
NAAQS, at which time such plans are
required to be submitted. As a result of
the determination of attainment, the
only remaining requirement under CAA
section 172 to be considered is the
emissions inventory required under
CAA section 172(c)(3).

In this rulemaking action, EPA is
proposing to approve West Virginia’s
2005 base year emissions inventory in
accordance with section 172(c)(3) of the
CAA. Final approval of the 2005 base
year emissions inventory will satisfy the
emissions inventory requirement under
section 172(c)(3) of the CAA.

The General Preamble for
Implementation of Title I also discusses
the evaluation of these requirements in
the context of EPA’s consideration of a
redesignation request. The General
Preamble sets forth EPA’s view of
applicable requirements for purposes of
evaluating redesignation requests when
an area is attaining the standard. See
General Preamble for Implementation of
Title I (57 FR 13498, April 16, 1992).

Because attainment has been reached
for the Area, no additional measures are
needed to provide for attainment, and
CAA section 172(c)(1) requirements for
an attainment demonstration and
RACT/RACM are no longer considered
to be applicable for purposes of
redesignation as long as the area
continues to attain the standard until
redesignation. See 40 CFR 51.1004(c).
The RFP requirement under CAA
section 172(c)(2) and contingency
measures requirement under CAA
section 172(c)(9) are similarly not
relevant for purposes of redesignation.

Section 172(c)(3) of the CAA requires
submission and approval of a
comprehensive, accurate and current
inventory of actual emissions. As part of
the maintenance plan submitted by
WVDEP, West Virginia submitted a 2005
base year emissions inventory that
meets this requirement. The 2005 base
year emissions inventory compiled by
WVDEP for the West Virginia portion of
the Area contains PM, s (including
condensables), SO, and NOx emissions.
The emissions cover the general source
categories of point sources, area sources,
onroad mobile sources and nonroad
mobile sources. The proposed approval
of the 2005 base year emissions
inventory in this rulemaking action will,
when finalized, meet the requirements
of CAA section 172(c)(3). For more
information on the evaluation and
EPA’s analysis of the 2005 base year
emissions inventory, see Appendix B of
the State submittal and the emissions
inventory technical support document
(TSD) dated May 18, 2012, available on
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line at www.regulations.gov, Docket ID
No. EPA-OAR-R03-2012-0368. A
summary of the 2005 base year

emissions inventory is shown in Tables
2 and 3.

TABLE 2—MARSHALL COUNTY, WEST VIRGINIA, SUMMARY OF 2005 BASE YEAR EMISSIONS INVENTORY IN TONS PER

YEAR (TPY)

SO, NOx PM: 5
POINT (EGU) oottt ettt et e et e et e e saee e e e saseeeesaneeeeseeeeasneaeanee 96,378 31,541 3,826
Non EGU .......... 19,110 3,131 525
Area .....cccooeeiiiiiieeeee, 102 184 316
Locomotive & Marine (LM) . 31 671 25
Nonroad ........ccceveiiiiiennns 10 113 12
[ 1o =T SRS 9 735 26
LI <= PSR 115,641 36,375 4,731

TABLE 3—OHIO COUNTY, WEST VIRGINIA, SUMMARY OF 2005 BASE YEAR EMISSIONS INVENTORY IN TPY

SO, NOx PM: 5
POINE (EGU) .ottt ettt et et e et e e s aeeenteessaeenseeaseeenseesnneenseens 0 0 0
Non EGU .......... 1 6 11
Area .....ccooceeeeiiiiiieeeeeeee, 232 613 263
Locomotive & Marine (LM) . 44 972 38
Nonroad .......cccceveiveiiieenns 15 170 21
(0T =T RS SR 16 1230 40
LI €= PR 308 2991 372

Section 172(c)(4) of the CAA requires
the identification and quantification of
allowable emissions for major new and
modified stationary sources in an area,
and CAA section 172(c)(5) requires
source permits for the construction and
operation of new and modified major
stationary sources anywhere in the
nonattainment area. EPA has
determined that, since the PSD
requirements will apply after
redesignation, areas being redesignated
need not comply with the requirement
that a nonattainment NSR program be
approved prior to redesignation,
provided that the area demonstrates
maintenance of the NAAQS without
part D NSR. A more detailed rationale
for this view is described in a
memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation, dated October 14, 1994
entitled, “Part D New Source Review
Requirements for Areas Requesting
Redesignation to Attainment.”
Nevertheless, West Virginia currently
has an approved NSR program, codified
in 45 CFR 19. See 71 FR 64468
(November 2, 2006) (approving NSR
program into the SIP). See also 77 FR
63736 (October 17, 2012) (approving
revisions to West Virginia’s PSD
program). However, West Virginia’s PSD
program for the 1997 annual PM, s
NAAQS will become effective in the
Wheeling Area upon redesignation to
attainment.

Section 172(c)(6) of the CAA requires
the SIP to contain control measures
necessary to provide for attainment of
the NAAQS. Because attainment has
been reached for the Area, no additional
measures are needed to provide for
attainment.

Section 172(c)(7) of the CAA requires
the SIP to meet the applicable
provisions of CAA section 110(a)(2). As
noted previously, we believe the West
Virginia SIP meets the requirements of
CAA section 110(a)(2) that are
applicable for purposes of
redesignation.

Section 176(c) of the CAA requires
states to establish criteria and
procedures to ensure that Federally
supported or funded projects conform to
the air quality planning goals in the
applicable SIP. The requirement to
determine conformity applies to
transportation plans, programs, and
projects developed, funded or approved
under Title 23 of the United States Code
(U.S.C.) and the Federal Transit Act
(transportation conformity) as well as to
all other Federally supported or funded
projects (general conformity). State
transportation conformity SIP revisions
must be consistent with Federal
conformity regulations relating to
consultation, enforcement and
enforceability which EPA promulgated
pursuant to its authority under the CAA.

EPA interprets the conformity SIP
requirements as not applying for
purposes of evaluating the redesignation

request under CAA section 107(d)
because state conformity rules are still
required after redesignation and Federal
conformity rules apply where state rules
have not been approved. See Wall v.
EPA, 265 F.3d 426, (6th Cir. 2001)
(upholding this interpretation). See also
60 FR 62748 (December 7, 1995)
(discussing Tampa, Florida). Thus, EPA
determines that the Wheeling Area has
satisfied all applicable requirements for
purposes of redesignation under CAA
section 110, and upon final approval of
the 2005 base year emissions inventory,
will have satisfied all applicable
requirements under part D of Title I of
the CAA.

¢. The West Virginia Portion of the Area
Has a Fully Approved Applicable SIP
Under Section 110(k) of the CAA

Upon final approval of the 2005 base
year emissions inventory, EPA will have
fully approved the West Virginia
portion of the Area under section 110(k)
of the CAA for all requirements
applicable for purposes of redesignaton
to attainment for the 1997 annual PM, 5
NAAQS. As noted above, in this
rulemaking action, EPA is proposing to
approve the West Virginia portion of the
Area’s 2005 base year emissions
inventory (submitted as part of its
maintenance plan) as meeting the
requirement of section 172(c)(3) of the
CAA for the 1997 annual PM, s NAAQS.
Therefore, upon final approval of the
2005 base year emissions inventory,
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EPA will have satisfied all applicable
requirements under part D of Title I of
the CAA for the West Virginia portion
of the Area.

3. The Air Quality Improvement in the
West Virginia Portion of the Area Is Due
to Permanent and Enforceable
Reductions in Emissions Resulting From
Implementation of the SIP and
Applicable Federal Air Pollution
Control Regulations and Other
Permanent and Enforceable Reductions

For redesignating a nonattainment
area to attainment, CAA section
107(d)(3)(E)(iii) requires EPA to

determine that the air quality
improvement in the area is due to
permanent and enforceable reductions
in emissions resulting from
implementation of the SIP and
applicable Federal air pollution control
regulations and other permanent and
enforceable reductions. EPA believes
that West Virginia has demonstrated
that the observed air quality
improvement in the West Virginia
portion of the Area is due to permanent
and enforceable reductions in emissions
resulting from implementation of the
SIP, Federal measures, and other state-

adopted measures. In making this
demonstration, West Virginia has
calculated the change in emissions
between 2005, one of the years used to
designate the Wheeling Area as
nonattainment, and 2008, one of the
years the Wheeling Area monitored
attainment. See Table 4 below. The
reduction in emissions and the
corresponding improvement in air
quality over this time period can be
attributed to a number of regulatory
control measures that the Wheeling
Area and contributing areas have
implemented in recent years.

TABLE 4—COMPARISON OF 2005 BASE YEAR AND 2008 ATTAINMENT YEAR REDUCTIONS IN TPY IN THE WHEELING AREA

2005 2008 Decrease
LU I N[0 3 35,691 27,437 8,254
EGU PM,s ..... 3,920 4,510 (590)
EGU SO, .......... 133,708 50,200 83,508
Onroad NOx ..... 5,145 4,272 873
Onroad PM5s .... 172 145 27
Onroad SO, ...... 56 18 38
Nonroad NOx 505 463 42
Nonroad PM, s 60 54 6
Nonroad SO, 47 13 34

a. Federal Measures Implemented

Reductions in PM; s precursor
emissions have occurred statewide and
in upwind states as a result of Federal
emission control measures with
additional emission reductions expected
to occur in the future. Federal emission
control measures include the following:

(1) Tier 2 Emission Standards for
Vehicles and Gasoline Sulfur Standards

These emission control requirements
result in lower NOx and SO» emissions
from new cars and light duty trucks,
including sport utility vehicles. The
Federal rules were phased in between
2004 and 2009. EPA has estimated that,
after phasing in the new requirements,
new vehicles emit less NOx in the
following percentages: Passenger cars
(light duty vehicles)—77 percent; light
duty trucks, minivans, and sports utility
vehicles—86 percent; and larger sports
utility vehicles, vans, and heavier
trucks—69-95 percent. EPA expects
fleet wide average emissions to decline
by similar percentages as new vehicles
replace older vehicles. The Tier 2
standards also reduced the sulfur
content of gasoline to 30 parts per
million (ppm) beginning in January
2006, which reflects up to a 90 percent
reduction in sulfur content.

(2) Heavy-Duty Diesel Engine Rule

EPA issued this rule in July 2000.
This rule includes standards limiting

the sulfur content of diesel fuel, which
went into effect in 2004. A second phase
took effect in 2007 which reduced PM, 5
emissions from heavy-duty highway
engines and further reduced the
highway diesel fuel sulfur content to 15
ppm. The total program is estimated to
achieve a 90 percent reduction in direct
PM_ s emissions and a 95 percent
reduction in NOx emissions for these
new engines using low sulfur diesel,
compared to existing engines using
higher sulfur diesel fuel. The reduction
in fuel sulfur content also yielded an
immediate reduction in particulate
sulfate emissions from all diesel
vehicles.

(3) Nonroad Diesel Rule

In May 2004, EPA promulgated a new
rule for large nonroad diesel engines,
such as those used in construction,
agriculture, and mining, to be phased in
between 2008 and 2014. The rule also
reduces the sulfur content in nonroad
diesel fuel by over 99 percent. Prior to
2006, nonroad diesel fuel averaged
approximately 3,400 ppm sulfur. This
rule limited nonroad diesel sulfur
content to 500 ppm by 2006, with a
further reduction to 15 ppm by 2010.

b. Controls on PM, s Precursors

The Area’s air quality is strongly
affected by regulation of SO, and NOx
from power plants. EPA promulgated
the NOx SIP Call, CAIR and CASPR to
address SO, and NOx emissions from

EGUs and certain non-EGUs across the
eastern United States. The affected
EGUs in the Wheeling Area are located
at the Ohio Power Mitchell Plant and
the Ohio Power Kammer Plant in
Marshall County which are both owned
and/or operated by American Electric
Power (AEP).

(1) NOx SIP Call

EPA issued the NOx SIP Call in 1998
pursuant to the CAA to require 22 states
and the District of Columbia to reduce
NOx emissions from large EGUs and
large non-EGUs such as industrial
boilers, internal combustion engines,
and cement kilns. (63 FR 57356, October
27,1998). EPA approved West Virginia’s
Phase I NOx SIP Call rule in 2002 and
Phase Il rule in 2006. Emission
reductions resulting from regulations
developed in response to the NOx SIP
Call are permanent and enforceable.

(2) CAIR and CSAPR

EPA approved West Virginia’s CAIR
rules in 2009 (74 FR 38536, August 4,
2009)). The maintenance plan for the
West Virginia portion of the Area thus
lists CAIR as a control measure for the
purpose of reducing SO, and NOx
emissions from EGUs.

As previously discussed, the Court’s
2008 remand of CAIR left the rule in
place to “temporarily preserve the
environmental values covered by CAIR”
until EPA replaced it with a rule
consistent with the Court’s opinion, and
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the Court’s August 2012 decision on the
Transport Rule also left CAIR in effect
until the legal challenges to the
Transport Rule are resolved. As noted,
EPA believes it is appropriate to allow
states to rely on CAIR, and the existing
emissions reductions achieved by CAIR,
as sufficiently permanent and
enforceable pending a valid replacement
rule, for purposes such as redesignation.

Furthermore, as previously discussed,
the air quality modeling analysis
conducted for the Transport Rule
demonstrates that the Wheeling Area
would be able to attain the 1997 annual
PM,.s NAAQS even in the absence of
either CAIR or the Transport Rule.
EPA’s modeling projections show that
all ambient monitors in the Area are
expected to continue to maintain
compliance in the 2012 and 2014 “no
CAIR” base cases. Therefore, none of the
ambient monitoring sites in the
Wheeling Area are ‘“receptors” that EPA
projects will have future nonattainment
problems or difficulty maintaining the
NAAQS.

c. Federal Consent Decrees

EGUs in this Area are subject to
Federal consent decrees that have
reduced emissions of NOx and SO, in
the Area. There are two EGUs in
Marshall County, the partial county
portion of the West Virginia portion of
the Area. These are the Ohio Power
Kammer Plant and Ohio Power Mitchell
Plant in Marshall County which are
owned and/or operated by AEP. As part
of a Federally enforceable consent
decree with AEP, the Mitchell Plant was
required, starting in January 2009, to
operate selective catalytic reduction
(SCR) continuously to control emissions
of NOx and to operate continuously its
Flue Gas Desulfurization (FGD) to
reduce SO, emissions starting in
December 2007.

d. Controls on PM, 5 Precursors From
EGUs in the Area

Since 2008, additional controls have
and will be installed on EGUs within
the West Virginia portion of the Area
and the State of Ohio, which will
continue to contribute to the reductions
in precursor pollutants for PM» s. The
Mitchell Plant installed and began
operation of SCR to control NOx
emissions on Units 1 and 2 starting in
January 2009, and the Kammer Plant
may be required to retire, retrofit, or
repower Units 1-3 by December 31,
2018. EGUs in Belmont County, Ohio
have installed controls as a result of a
Federally enforceable consent decree. In
2008, two units, #4 and #5 at the R.E.
Burger First Energy station installed
selective non-catalytic reduction (SNCR)

to reduce NOx emissions. Both units are
required by 2012 to operate the SNCR
continuously to reduce NOx emissions.

e. Controls on PM, 5 Precursors From
EGUs in Contributing States

Because PM, s concentrations in the
Wheeling Area are impacted by the
transport of sulfates and nitrates, the
Area’s air quality is strongly affected by
regulation of SO, and NOx emissions
from EGUs in states in the region that
significantly contribute to the Area. EPA
reviewed SO, and NOx emissions from
EGUs in states that contribute to the
Area, and the data show that SO, and
NOx emissions have been decreasing.
See EPA’s Air Markets Program
Database (AMPD) 3 (http://
ampd.epa.gov/ampd).

Based on the information summarized
above, West Virginia has adequately
demonstrated that the improvement in
air quality is due to permanent and
enforceable emissions reductions. The
reductions result from Federal
requirements, regulation of precursors
under the NOx SIP Call and CAIR, and
consent decrees affecting EGUs in the
Wheeling Area, which are expected to
continue into the future.

4. The West Virginia Portion of the Area
Has a Fully Approvable Maintenance
Plan Pursuant to Section 175A of the
CAA

In conjunction with its request to
redesignate the West Virginia portion of
the Area to attainment status, West
Virginia submitted a SIP revision to
provide for maintenance of the 1997
annual PM, s NAAQS in the Area for at
least 10 years after redesignation. West
Virginia is requesting that EPA approve
this SIP revision as meeting the
requirements of section 175A of the
CAA. Once approved, the maintenance
plan for the West Virginia portion of the
Area will ensure that the SIP for West
Virginia meets the requirements of the
CAA regarding maintenance of the 1997
annual PM, s NAAQS for this Area.

a. Requirements of a Maintenance Plan

Section 175 of the CAA sets forth the
elements of a maintenance plan for
areas seeking redesignation from
nonattainment to attainment. Under
CAA section 175A, the plan must
demonstrate continued attainment of
the applicable NAAQS for at least 10
years after approval of a redesignation of
an area to attainment. Eight years after
the redesignation, West Virginia must
submit a revised maintenance plan
demonstrating that attainment will

3Formerly, the Clean Air Markets Division
(CAMD) database.

continue to be maintained for the 10
years following the initial 10-year
period. To address the possibility of
future NAAQS violations, the
maintenance plan must contain such
contingency measures, with a schedule
for implementation, as EPA deems
necessary, to assure prompt correction
of any future 1997 annual PM, s
violations. The Calcagni Memorandum
dated September 4, 1992 provides
additional guidance on the content of a
maintenance plan. The Calcagni
Memorandum states that a PM, s
maintenance plan should address the
following provisions: (1) An attainment
emissions inventory; (2) a maintenance
demonstration showing maintenance for
10 years; (3) a commitment to maintain
the existing monitoring network; (4)
verification of continued attainment;
and (5) a contingency plan to prevent or
correct future violations of the NAAQS.

b. Analysis of the Maintenance Plan
(1) Attainment Emissions Inventory

An attainment inventory is comprised
of the emissions during the time period
associated with the monitoring data
showing attainment. WVDEP developed
emissions inventories for NOx, direct
PMs; s, and SO; for 2008, one of the years
in the period during which the
Wheeling Area monitored attainment of
the 1997 annual PM, s standard, as
described previously. The 2008 point
source inventory contained emissions
for EGUs and non-EGU sources in
Marshall and Ohio Counties in West
Virginia. WVDEP used the 2008 annual
emissions inventory submitted to EPA’s
National Emissions Inventory (NEI)
database and EPA’s AMPD database to
compile their inventory. For the 2008
area source emissions, WVDEP used the
2008 NEI v1.5 data developed by EPA.
For the 2008 nonroad mobile sources,
WVDEP generated the emissions using
EPA’s NONROAD model. The 2008
onroad mobile source inventory was
developed using the most current
version of EPA’s highway mobile source
emissions model MOVES2010a. WVDEP
used the Kentucky, Ohio, and West
Virginia (KYOVA) Travel Demand
Model, which is the most recent travel
demand model provided by the KYOVA
Interstate Planning Commission that
covers the nonattainment counties in
West Virginia. Information from the
travel demand model combined with
Highway Performance Monitoring
Systems (HPMS) county-level data from
each area were used in the emissions
analysis.

Additional data needed for input into
the MOVES2010a model was provided
by the Ohio Department of


http://ampd.epa.gov/ampd
http://ampd.epa.gov/ampd

Federal Register/Vol.

77, No. 238/ Tuesday, December 11,

2012 /Proposed Rules 73583

Transportation (ODOT), Ohio EPA, West
Virginia Department of Transportation
(WVDOT), WVDEP, Kentucky
Transportation Cabinet (KYTC), and the
Kentucky Division of Air Quality
(KDAQ).

(2) Maintenance Demonstration

On March 8, 2012, WVDEP submitted
its maintenance plan for the West
Virginia portion of the Area as required
by section 175A of the CAA. WVDEP
uses projection inventories to show that
the Area will remain in attainment and
developed projection inventories for an
interim year of 2015 and a maintenance
plan end year of 2022 to show that
future emissions of NOx, SO», and
direct PM, s will remain at or below the
attainment year 2008 emissions levels
throughout the West Virginia portion of
the Area through the year 2022. A
maintenance demonstration need not be
based on modeling. See Wall v. EPA,
supra; Sierra Club v. EPA, supra. See
also 66 FR at 53099-53100; 68 FR at
25430-32. The projection inventories
for the 2015 and 2022 point, area, and
nonroad sources were based on the 2012
and 2018 Visibility Improvement State
and Tribal Association of the Southeast
(VISTAS)/Association of Southeastern
Integrated Planning (ASIP) modeling
inventory.

West Virginia developed the 2015
point source inventory by interpolation
between VISTAS/ASIP 2012 and 2018

modeling inventory. The 2022 EGU
inventory for PM, 5, NOx, and SO, was
kept the same as the VISTAS/ASIP 2018
inventory. The 2022 non-EGU inventory
was extrapolated from the 2012 and
2018 inventory. Point source emissions
for 2012 and 2018 were developed for
EGUs and non-EGUs. For EGUs, WVDEP
used the projection inventory developed
by VISTAS/ASIP. VISTAS/ASIP
analysis was based on EPA’s Integrated
Planning Model (IPM). The VISTAS/
ASIP analysis projected future year
emissions for EGUs under several
scenarios based on the best information
available at the time of the analysis.
WVDEP used the “on the way” (OTW)
projections, which took into account the
reductions required by CAIR, as a basis
for 2012 and 2018 EGU emissions.
VISTAS/ASIP used EPA’s Economic
Growth Analysis System (EGAS),
Version 4.0 to make the projections for
non-EGUs, incorporating the growth
factors suggested in the reports entitled,
“Development of Growth Factors for
Future Year Modeling Inventories (April
30, 2004)” and “CAIR Emission
Inventory Overview (July 23, 2004).”
EPA has reviewed the documentation
provided by WVDEP and found the
methodologies acceptable.

Area source emissions for 2015 were
interpolated from the VISTAS/ASIP
2012 and 2018 inventories. The 2022
emissions were extrapolated from the

VISTAS/ASIP 2012 and 2018
inventories. Growth and controls for
emissions were based on the
methodologies applied by EPA for the
CAIR analysis. Nonroad source
emissions, including aircraft,
locomotives, and commercial marine
vessels (CMV) for 2015 were
interpolated from the VISTAS/ASIP
2012 and 2018 inventories. CMV source
emissions from SO, included in the
2022 inventory were held constant at
2018 levels because no further reduction
in fuel sulfur content is expected. All
other nonroad source emissions for 2022
were extrapolated from the VISTAS/
ASIP 2012 and 2018 inventories. The
2015 and 2022 onroad mobile source
emissions were prepared using
MOVES2010a following the same
procedure as the 2008 inventory as
described previously.

EPA has determined that the
emissions inventories discussed above
as provided by WVDEP are approvable.
For more information on EPA’s
evaluation and analysis of the emissions
inventory, see Appendix B of the State
submittal and the May 18, 2012 TSD,
available on line at
www.regulations.gov, Docket ID No.
EPA-OAR-R03-2012-0368. Table 5
below shows the inventories for the
2008 attainment year, the 2015 interim
year, and the 2022 maintenance plan
end year for the entire Area.

TABLE 5—COMPARISON OF 2008, 2015, AND 2022 SO,, NOx, AND DIRECT PM, s EMISSION TOTALS FOR THE WHEELING

NONATTAINMENT AREA WV—OH (in Tpy)

SOz NOX PM2‘5
2008 (AHAINMENE) ..ottt b ettt en e et nae s 67,103 35,971 6,001
2015 (interim) .......cccccevveenne 36,843 16,204 3,436
2015 (projected decrease) .. 30,260 19,767 2,565
2022 (maintenance) ............... 31,487 15,390 3,472
2022 (Projected AECIEASE) .......cccvuiririiiiiiiiie ittt 35,616 20,581 2,529

Table 5 shows that between 2008 and
2015, the entire Wheeling Area is
projected to reduce SO, emissions by
30,260 tpy, NOx emissions by 19,767
tpy, and direct PM, s emissions by 2,565
tpy. Between 2008 and 2022, the Area
is projected to reduce SO, emissions by
35,616 tpy, NOx emissions by 20,581
tpy, and direct PM, s emissions by 2,529
tpy. Thus, the projected emissions
inventories show that the Area will
continue to maintain the 1997 annual
PM, s NAAQS during the 10 year
maintenance period.

(3) Maintenance Demonstration
Through 2023

As noted in Section VI.4.a of this
document, CAA section 175A requires a

state seeking redesignation to
attainment to submit a SIP revision to
provide for the maintenance of the
NAAQS in the area “for at least 10 years
after the redesignation.” EPA has
interpreted this as a showing of
maintenance ‘‘for a period of 10 years
following redesignation.” September 4,
1992 Calcagni Memorandum at p.9.
Where the emissions inventory method
of showing maintenance is used, its
purpose is to show that emissions
during the maintenance period will not
increase over the attainment year
inventory. See Calcagni Memorandum
at pp.9-10.

As discussed in detail above, the
State’s maintenance plan submission
expressly documents that the Area’s

emissions inventories will remain below
the attainment year inventories through
at least 2022. In addition, for the reasons
set forth below, EPA believes that the
State’s submission, in conjunction with
additional supporting information,
further demonstrates that the Area will
continue to maintain the 1997 annual
PM, s NAAQS at least through 2023:

¢ Significant emissions controls will
remain in place and will continue to
provide reductions that will keep the
Area in attainment. As part of a
Federally enforceable consent decree
with AEP, the Ohio Power Mitchell
Plant in Marshall County was required
starting in January 2009 to operate its
SCR continuously to control emissions
of NOx and to operate continuously its
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FDG to reduce SO, starting in December
2007. In addition, AEP is required by
the Federally enforceable consent
decree to retire, retrofit, or repower
additional units such as Kammer Units
1-3 by the end of December 2018.

e West Virginia has committed to
maintain all of the control measures
upon which West Virginia relies in its
March 8, 2012 submittal and will
submit any changes to EPA for approval
as a SIP revision.

¢ Emissions inventory levels for SO,
and NOx in 2022 are well below the
attainment year inventory levels (see
Table 5), and EPA believes that it is
highly improbable that sudden increases
would occur that could exceed the
attainment year inventory levels in
2023.

¢ The mobile source contribution has
been determined to be insignificant and
is expected to remain insignificant in
2023 with fleet turnover in upcoming
years that will result in cleaner vehicles
and cleaner fuels.

e Air quality concentrations which
are well below the standard, coupled
with the emissions inventory
projections through 2022, demonstrate
that it would be very unlikely for a
violation to occur in 2023. The 2009-
2011 design value of 13.0 ug/m3
provides a sufficient margin in the event
of any emissions increase, and the
design value reflects a continued
downward trend in monitored data in
the Area for the last several years.

Thus, even if EPA finalizes its
proposed approval of the redesignation
request and maintenance plan in 2013,
EPA’s approval is based on a showing,
in accordance with CAA section 175A,
that West Virginia’s maintenance plan
provides for maintenance for at least 10
years after redesignation and clearly
into 2023.

(4) Monitoring Network

EPA has determined that West
Virginia’s maintenance plan includes a
commitment to continue to operate its
EPA-approved monitoring network, as
necessary to demonstrate ongoing
compliance with the NAAQS. West
Virginia currently operates two PM> s
monitors in the Wheeling Area. One is
located in Marshall County, and the
other one is in Ohio County. In its
March 8, 2012 submittal, West Virginia
stated that it will consult with EPA
prior to making any necessary changes
to the network and will continue to
quality assure the monitoring data in
accordance with the requirements of 40
CFR part 58.

(5) Verification of Continued
Attainment

To provide for tracking of the
emission levels in the Area, WVDEP
requires major point sources to submit
air emissions information annually and
prepares a new periodic inventory for
all PM, s precursors every three years in
accordance with EPA’s Air Emissions
Reporting Requirements (AERR). EPA
has determined that WVDEP will
continue to compare emissions
information to the attainment year
inventory to assure continued
attainment with the 1997 annual PM, s
NAAQS and that WVDEP will use this
information to assess emissions trends,
as necessary.

(6) The Maintenance Plan’s Contingency
Measures

The contingency plan provisions for
maintenance plans are designed to
promptly correct a violation of the
NAAQS that occurs after redesignation.
Section 175A of the CAA requires that
a maintenance plan include such
contingency measures as EPA deems
necessary to ensure that a state will
promptly correct a violation of the
NAAQS that occurs after redesignation.
The maintenance plan should identify
the events that would “trigger” the
adoption and implementation of a
contingency measure(s), the
contingency measure(s) that would be
adopted and implemented, and the
schedule indicating the time frame by
which the state would adopt and
implement the measure(s).

The ability of the West Virginia
portion of the Area to stay in
compliance with the 1997 annual PM, 5
NAAQS after redesignation depends
upon NOx and SO» emissions in the
Wheeling Area remaining at or below
2008 levels. West Virginia’s
maintenance plan projects NOx and SO,
emissions to decrease and stay below
2008 levels through at least the year
2022. West Virginia’s maintenance plan
outlines the procedures for the adoption
and implementation of contingency
measures to further reduce emissions
should a violation occur.

West Virginia’s contingency measures
include a Warning Level Response and
an Action Level Response. An initial
Warning Level Response is triggered
when the average weighted annual
mean for a single calendar year exceeds
15.5 pg/m? within the maintenance area.
In that case, a study will be conducted
to determine if the emissions trends
show increases; if action is necessary to
reverse emissions increases, West
Virginia will follow the same
procedures for control selection and

implementation as for an Action Level
Response, and implementation of
necessary controls will take place as
expeditiously as possible, but no later
than 12 months from the end of the
most recent calendar year.

The Action Level Response will be
prompted by any one of the following:
A Warning Level Response study that
shows emissions increases; a weighted
annual mean over a two-year average
that exceeds the standard; or a violation
of the standard in the maintenance area.
If an Action Level Response is triggered,
West Virginia will adopt and implement
appropriate control measures within 18
months from the end of the year in
which monitored air quality triggering a
response occurs. West Virginia will also
consider whether additional regulations
that are not a part of the maintenance
plan can be implemented in a timely
manner to respond to the trigger.

West Virginia’s candidate contingency
measures include the following: (1)
Diesel reduction emission strategies, (2)
alternative fuels and diesel retrofit
programs for fleet vehicle operations, (3)
PM, 5, SO,, and NOx emissions offsets
for new and modified major sources, (4)
concrete manufacturing controls, and (5)
additional NOx reductions.
Additionally, West Virginia has
identified a list of sources that could
potentially be controlled. These include:
Industrial, commercial and institutional
(ICI) Boilers for SO, and NOx controls,
EGUs, process heaters, internal
combustion engines, combustion
turbines, other sources greater than 100
tpy, fleet vehicles, concrete
manufacturers, and aggregate processing
plants. EPA finds that the West Virginia
maintenance plan for the Wheeling Area
includes appropriate contingency
measures as necessary to ensure West
Virginia will promptly correct any
violation of the NAAQS that occurs after
redesignation. For all of the reasons
discussed above, EPA is proposing to
approve West Virginia’s 1997 annual
PM; s maintenance plan for the West
Virginia portion of the Area as meeting
the requirements of section 175A of the
CAA.

VII. Analysis of West Virginia’s
Transportation Conformity
Insignificance Determination for the
Wheeling Area

Under section 176(c) of the CAA, new
transportation projects, such as the
construction of new highways, must
“conform” to (i.e., be consistent with)
the part of the state’s air quality plan
that addresses pollution from mobile
sources. “‘Conformity” to the SIP means
that transportation activities will not
cause new air quality violations, worsen
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existing violations, or delay timely
attainment of a NAAQS or an interim
milestone. This is typically determined
by showing that estimated emissions
from existing and planned highway and
transit systems are less than or equal to
the motor vehicle emissions budgets
(MVEBSs) contained in a SIP. If a
transportation plan does not “conform,”
most new projects that would expand
the capacity of roadways cannot go
forward. Regulations at 40 CFR part 93
set forth EPA policy, criteria, and
procedures for demonstrating and
ensuring conformity of such
transportation activities to a SIP.

When reviewing submitted ““control
strategy”” SIPs or maintenance plans
containing MVEBs, EPA must
affirmatively find the MVEBs contained
therein “adequate” for use in
determining transportation conformity.
The process for determining adequacy is
set forth in the guidance,
“Transportation Conformity Rule
Amendments for the New PM, 5 and
PM,.s NAAQS and Miscellaneous
Revisions of Existing Areas;
Transportation Conformity Rule
Amendments; Response to Court
Decision and Additional Rule Changes.”
69 FR 40004 (July 1, 2004). After EPA
affirmatively finds the submitted
MVEBs are adequate for transportation
conformity purposes, in accordance
with the guidance, the MVEBs can be
used by state and Federal agencies in
determining whether proposed
transportation projects “‘conform” to the
SIP as required by section 176(c) of the
CAA.

For budgets to be approvable, they
must meet, at a minimum, EPA’s
adequacy criteria in 40 CFR
93.118(e)(4). However, the
transportation conformity rule at 40 CFR
93.109(f) allows areas to forego
establishment of MVEBs where it is
demonstrated that the regional motor
vehicle emissions for a particular
pollutant or precursor are an
insignificant contributor to the air
quality problem in an area. EPA’s
rationale for providing for insignificance
determinations may be found in the July
1, 2004 revision to the Transportation
Conformity Rule. The general criteria for
insignificance determinations, per 40
CFR 93.109(f), are based on a number of
factors, including the percentage of
motor vehicle emissions in the context
of the total SIP inventory; the current
state of air quality as determined by
monitoring data for the relevant
NAAQS; the absence of SIP motor
vehicle control measures; and the
historical trends and future projections
of the growth of motor vehicle
emissions in the area.

In West Virginia’s March 8, 2012
submittal, the State provided
information that projects that onroad
mobile source NOx constitutes less than
12 and a half percent of the Area’s total
NOx emissions in 2015 and 2022 due to
continuing fleet turnover and that
onroad mobile source PM, 5 emissions
constitute less than two and a half
percent of the Area’s total PM, 5
emissions. Both projections took into
consideration future vehicle miles
traveled (VMT) growth. In addition,
neither EPA nor the State has made any
findings that volatile organic
compounds (VOCs), SO, or ammonia
(NHs) are a significant contributor to
PM, s mobile emissions. Therefore, the
March 8, 2012 submittal meets the
criteria in the relevant portions of 40
CFR 93.102 and 93.118 for an
insignificance finding, and EPA agrees
with the determination of insignificance
for SO,, NOx and PM, 5 for the West
Virginia portion of the Area. As
previously discussed, EPA already
initiated a comment period on
November 5, 2012 on the proposed
insignificance determination for the
West Virginia portion of the Area on the
OTAQ Web site to allow for a 30-day
review of this proposed insignificance
determination in conjunction with this
proposed rulemaking. EPA is proposing
to find that West Virginia’s
insignificance determination for
transportation conformity is adequate.
For more information on EPA’s
insignificance findings, see the TSD
dated June 5, 2012, available on line at
www.regulations.gov, Docket ID No.
EPA-OAR-R03-2012-0368.

VIII. Proposed Actions

EPA is proposing to approve the
redesignation of the West Virginia
portion of the Area from nonattainment
to attainment for the 1997 annual PM, s
NAAQS. EPA has evaluated West
Virginia’s redesignation request and
determined that it meets the
redesignation criteria set forth in section
107(d)(3)(E) of the CAA. EPA believes
that the monitoring data demonstrate
that the Wheeling Area has attained the
1997 annual PM, s NAAQS and will
continue to attain the standard. Final
approval of this redesignation request
would change the designation of the
West Virginia portion of the Area from
nonattainment to attainment for the
1997 p.m.» s annual NAAQS. EPA is also
proposing to approve the associated
maintenance plan for the West Virginia
portion of the Area submitted on March
8, 2012, as a revision to the West
Virginia SIP because it meets the
requirements of section 175A of the
CAA as described previously in this

notice. EPA is also proposing to approve
the insignificance determination for
onroad motor vehicle contribution of
PM; s, NOx and SO, submitted by the
West Virginia portion of the Area in
conjunction with West Virginia’s
redesignation request. As noted
previously, EPA had already initiated a
comment period on the proposed
insignificance determination for the
West Virginia portion of the Area in the
OTAQ Web site (http://www.epa.gov/
otaq/stateresources/transconf/
currsips.htm) to allow for a 30-day
review of this proposed determination
in conjunction with this proposed
rulemaking. The 30-day comment
period started on November 5, 2012 and
will end on December 5, 2012. In
addition, as part of the maintenance
plan, EPA is proposing to approve the
2005 base year emissions inventory as
meeting the requirement in section
172(c)(3) of the CAA. EPA is soliciting
public comments on the issues
discussed in this document. These
comments will be considered before
taking final action.

IX. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);
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¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule proposing to
approve West Virginia’s redesignation
request, maintenance plan, 2005 base
year emissions inventory, and
transportation conformity insignificance
determination for the Wheeling Area for
the 1997 annual PM, s NAAQS does not
have tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

List of Subjects

40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, PM; s,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides.

40 CFR Part 81

Air pollution control, National parks,
Wilderness areas.

Authority: 42 U.S.C. 7401 et seq.

Dated: November 21, 2012.
W.C. Early,
Acting Regional Administrator, Region III.
[FR Doc. 2012—-29866 Filed 12—10-12; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1

[WC Docket No. 10-90; WT Docket No. 10—
208; DA 12-1853]

Further Inquiry Into Issues Related to
Mobility Fund Phase Il

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Wireless
Telecommunications Bureau and
Wireline Competition Bureau
(collectively, the Bureaus) seek further
comment on specific issues relating to
the implementation of Phase II of the
Mobility Fund. The Bureaus also seek to
develop a more comprehensive record
on certain issues relating to the award
of ongoing support for advanced mobile
services.

DATES: Comments are due on or before
December 21, 2012, and reply comments
are due on or before January 7, 2013.
ADDRESSES: All filings in response to
this public notice must refer to Docket
Numbers 10-90 and 10-208. The
Bureaus strongly encourage interested
parties to file comments electronically.
Comments may be submitted by any of
the following methods:

» Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

» Federal Communications
Commission’s Web Site: http://
fijallfoss.fcc.gov/ecfs2/. Follow the
instructions for submitting comments.

» Paper Filers: Parties who choose to
file by paper must file an original and
four copies of each filing. Filings can be
sent by hand or messenger delivery, by
commercial overnight courier, or by
first-class or overnight U.S. Postal
Service mail. All filings must be
addressed to the Commission’s
Secretary, Attn: WTB/ASAD, Office of
the Secretary, Federal Communications
Commission.

= All hand-delivered or messenger-
delivered paper filings for the
Commission’s Secretary must be
delivered to FCC Headquarters at 445
12th Street SW., Room TW-A325,
Washington, DC 20554. All hand
deliveries must be held together with
rubber bands or fasteners. Any
envelopes must be disposed of before
entering the building.

= Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300
East Hampton Drive, Capitol Heights,
MD 20743.

» People with Disabilities: Contact the
FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by email: FCC504@fcc.gov
or phone: 202—-418-0530 or TTY: 202—
418-0432.

FOR FURTHER INFORMATION CONTACT: Sue
McNeil, Auctions and Spectrum Access
Division, Wireless Telecommunications
Bureau at (202) 418-0660.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Further

Inquiry Into Issues Related to Mobility
Fund Phase II (Mobility Fund Phase II
Public Notice) released on November 27,
2012. The complete text of the Mobility
Fund Phase II Public Notice, as well as
related Commission documents, is
available for public inspection and
copying from 8:00 a.m. to 4:30 p.m.
Eastern Time (ET) Monday through
Thursday or from 8:00 a.m. to 11:30 a.m.
ET on Fridays in the FCC Reference
Information Center, 445 12th Street SW.,
Room CY-A257, Washington, DC 20554.
The Mobility Fund Phase II Public
Notice and related Commission
documents also may be purchased from
the Commission’s duplicating
contractor, Best Copy and Printing, Inc.
(BCPI), 445 12th Street SW., Room CY-
B402, Washington, DC 20554, telephone
202-488-5300, fax 202—488-5563, or
you may contact BCPI at its Web site:
http://www.BCPIWEB.com. When
ordering documents from BCPI, please
provide the appropriate FCC document
number, for example, DA 12-1853.

I. Introduction

1. The Bureaus seek further comment
on a limited number of specific issues
relating to the implementation of Phase
II of the Mobility Fund. As established
in the USF/ICC Transformation Order
and FNPRM, 76 FC 78383, December 16,
2011, in Mobility Fund Phase II the
Commission will award $500 million
annually to ensure the availability of
mobile broadband and high quality
voice services in certain areas. Building
on the comments previously filed in
response to the USF/ICC
Transformation Order and FNPRM and
the Bureaus’ experience in
implementing a reverse auction to
award one-time Phase I support, the
Bureaus seek to develop a more
comprehensive record on certain issues
related to the award of ongoing support
for advanced mobile services. In
considering the issues related to
Mobility Fund Phase II, the Bureaus ask
commenters keep in mind that Phase II
support is not one-time support, but is
ongoing support aimed at expanding
and sustaining mobile services.

II. Background

2. In the USF/ICC Transformation
Order and FNPRM, the Commission
comprehensively reformed and
modernized the universal service high-
cost program. Among other things, for
the first time, the Commission explicitly
recognized the important benefits of and
demand for mobile services through the
creation of a two-phase Mobility Fund
within the high-cost program.

3. For Phase I, the Commission
allocated $300 million in one-time
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support to expand the availability of
advanced mobile services, plus an
additional $50 million dedicated to
Tribal lands. For Phase II of the Mobility
Fund, the Commission dedicated $500
million annually (including up to $100
million dedicated to Tribal lands) and
proposed to make awards through a
reverse auction to support providers of
voice and mobile broadband service in
areas where such services cannot be
sustained or extended without ongoing
support. The Commission further
proposed to award support on the same
terms and conditions as it adopted for
Phase I, but sought comment on
whether any modifications were needed
to reflect the ongoing nature of support
in Phase IL

4. Under the Commission’s proposal,
a Mobility Fund Phase II reverse auction
would assign support to maximize
coverage of unserved road miles (or
other units) within the budget. To
implement an auction, the Commission
proposed a basic framework of auction
rules that would give the Bureaus
flexibility under delegated authority to
establish specific procedures for a
Mobility Fund Phase II auction.

III. Overall Design
A. Identifying Areas Eligible for Support

5. In the USF/ICC Transformation
Order and FNPRM, the Commission
sought comment on various issues
associated with identifying the
geographic areas that would be eligible
for Phase II support. In light of
experience with Mobility Fund Phase I
and Auction 901, the Bureaus seek
further comment on certain of these
issues.

6. Identifying Areas Eligible for
Support. To target Phase II support to
only those areas where it is needed, the
Commission proposed to use Mosaik
Solutions (Mosaik) data to exclude all
census blocks where an unsubsidized
carrier is providing 3G or better service.
For purposes of determining areas with
unsubsidized service, the Commission
proposed in the USF/ICC
Transformation Order and FNPRM that
areas receiving one-time Mobility Fund
Phase I support would still be eligible
to receive Mobility Fund Phase II
support.

7. Some commenters express concern
about the accuracy of the Mosaik
database. The Bureaus now seek further
comment based on the use of Mosaik
data as a factor in determining eligible
areas for Phase I support. To the extent
that parties assert that Mosaik data
inaccurately reflects the availability of
service, the Bureaus seek comment on
whether there are any other data sources

that the Commission could use to better
identify eligible areas. The Bureaus
request that commenters provide
specific information on what makes
these alternate sources superior and
how they could be used instead of, or

in combination with, the Mosaik
database. The Bureaus also seek
comment on whether there are other
factors the Commission should consider
in addition to the availability of
unsubsidized service. For instance, how
should providers’ planned expansion of
unsubsidized service affect the
identification of areas eligible for
support? For example, in Mobility Fund
Phase I, the Commission excluded areas
from auction where a provider has made
a regulatory commitment to provide 3G
or better wireless service, or has
received a funding commitment from a
federal executive department or agency
in response to the carrier’s commitment
to provide 3G or better service. In
addition, the Commission required
applicants for Mobility Fund Phase I
support to certify that they were not
seeking support for any areas in which
they had made a public commitment to
deploy 3G or better wireless service by
December 31, 2012.

8. Use of the Centroid Method. In the
USF/ICC Transformation Order and
FNPRM, the Commission proposed to
determine the eligibility of a particular
census block for Phase II support based
on the absence of unsubsidized 3G or
better service at the centroid, which
refers to the internal point latitude/
longitude of a census block polygon.
Some commenters expressed concern
that the centroid method is an
ineffective measure to determine
whether large areas are unserved. The
Bureaus ask commenters for feedback
on the centroid method in light of their
experience in Phase I. Should the
Commission consider alternatives, such
as the proportional method? For
instance, should it consider unserved
any census block if the data indicates
more than 50 percent of the area is
unserved?

B. Prioritizing Areas Eligible for Support

9. In the USF/ICC Transformation
Order and FNPRM, the Commission
sought comment on whether to target
Phase II support to particular areas,
such as those that lack any mobile
service or ones that lack current
generation (3G) service. Some
commenters suggest prioritizing support
to rural carriers or carriers with 2G or
less capacity; another opposed
prioritization of funding to areas with
no service at all. Others suggested that
the Commission should take into
account additional factors, such as

poverty level or whether an area is
served by the National Highway System,
instead of, or in addition to, coverage
level. Despite this discussion in the
record, the Commission received little
input on implementation and specific
measures for prioritizing eligible areas.
10. The Bureaus seek additional
comment on whether and how the
Commission might implement priorities
for support among eligible areas. The
Bureaus ask commenters to address
whether the Commission should
prioritize ongoing support to areas that
lack coverage, a designated level of
coverage, or whether there are other
measurable factors that should be taken
into account. The Bureaus observe that,
in the USF/ICC Transformation Order
and FNPRM, the Commission suggested
that targeted areas could be prioritized
by making a bidding credit available.
The Bureaus seek additional specific
comment on how the Commission might
set an appropriate level(s) of bidding
credit(s) to prioritize areas based on the
existing level of coverage in a particular
area. The Bureaus seek comment on
whether and how the Commission
might assure that support goes to areas
that would lose service absent the
receipt of ongoing support. In this
regard, commenters are invited to
discuss how, if at all, the availability of
Remote Areas Fund support for the
highest cost areas should affect the areas
targeted for Mobility Fund Phase II.

C. Establishing Bidding and Coverage
Units

11. In the USF/ICC Transformation
Order and FNPRM, under its auction
proposal, the Commission proposed to
establish bidding units in each eligible
census block for purposes of comparing
bids and assessing performance, and to
base the number of bidding units on the
number of road miles in each eligible
area. Road miles directly reflect the
Mobility Fund’s goals of supporting
mobile services, and indirectly reflect
many other important factors, such as
business locations, recreation areas and
work sites, since roads are used to
access those areas. Several commenters
recommend that the Commission
consider other alternatives, including
population, terrain, workplaces, annual
revenues, and straight-line miles or
traditional river miles, instead of, or in
combination with, road miles. Some
commenters also suggest that the
Commission revisit the issue of bidding
and coverage units after the Phase I
auction before deciding on whether to
use road miles as the sole bidding unit.

12. Given the results of the Mobility
Fund Phase I auction, the Bureaus seek
further comment on the use of road
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miles to determine bidding units and
corresponding coverage requirements.
The Bureaus note that the Commission
concluded that, for Phase I of the Tribal
Mobility Funds, it would base bidding
units on population rather than road
miles. The Bureaus also invite
additional comment on how specifically
the Commission might measure or factor
various suggested alternatives, such as
terrain or topography, into its
determination of bidding units and ask
for input on the benefits or drawbacks
of any particular approach.

D. Public Interest Obligations

13. In the USF/ICC Transformation
Order and FNPRM, the Commission
proposed that recipients of Mobility
Fund Phase II support would be
required to provide mobile voice and
data services that meet or exceed a
minimum bandwidth or data rate of 768
kbps downstream and 200 kbps
upstream, consistent with the
capabilities offered by representative 4G
technologies. The Commission proposed
that these data rates should be
achievable in both fixed and mobile
conditions throughout the cell area,
including at the cell edge, at a high
probability, and with substantial sector
loading. The Commission further noted
that the proposed measurement
conditions may enable users to receive
much better service when accessing the
network from a fixed location or close
to a base station. The Commission
sought comment on whether, and in
what ways, these metrics should be
modified during the proposed 10-year
term of support to reflect anticipated
advances in technology. The
Commission also proposed that the
performance characteristics expected of
Mobility Fund Phase II recipients be
required to evolve over time, to keep
pace with mobile broadband service in
urban areas. Commenters generally
recommend periodic review and
modification of these requirements
through a rulemaking proceeding. The
Bureaus now seek to further develop the
record on how often, and through what
process, the Commission should modify
the performance metrics applicable to
Phase II support recipients. Commenters
should address the threshold question
of whether an evolving standard is
appropriate given the proposed term of
support and anticipated advances in
technology. For example, should the
Commission require that broadband
networks built with support be capable
of meeting increasing consumer demand
for capacity and over a specified time
period? If so, should the Commission
mandate any specific network
attributes?

E. Term of Support

14. In the USF/ICC Transformation
Order and FNPRM, the Commission
proposed a fixed term of support of 10
years and sought comment on a shorter
term. In seeking comment on an optimal
term for ongoing support, the
Commission noted that it sought to
balance the need to provide certainty to
carriers to attract private investment and
deploy services, while taking into
account changing circumstances.
Commenters generally agreed that a 10-
year term was appropriate, noting that
the term reflects the economic realities
of network building, and need for
financial assurance to upgrade or extend
networks. The Bureaus seek additional
comment on establishing an appropriate
term of support, in light of the
timeframes for deployment and private
investment and the pace of new
technology and marketplace
developments. Further, the Bureaus
request comment on the tradeoffs
between using a 10-year term versus one
or more shorter terms and which
approach would provide the best
structure for dealing with dynamic
changes in the industry.

IV. Provider Eligibility

15. In the USF/ICC Transformation
Order and FNPRM, the Commission
proposed to require that parties seeking
Mobility Fund Phase II support satisfy
the same eligibility requirements that
were adopted with respect to Phase L.
Commenters generally support the
Commission’s proposal, though some
advocate size-based and other
restrictions. The Bureaus seek further
comment on certain of these issues.

16. Interplay with other universal
service mechanisms. The Bureaus seek
comment on the inter-relationship
between eligibility for Mobility Fund
Phase II support and other universal
service support mechanisms. The
Commission noted that a party may be
eligible to participate in both Connect
America Phase II and Mobility Fund
Phase II, but noted that carriers would
not be allowed to receive redundant
support for the same service in the same
areas. The Bureaus seek additional
comment on how to implement this
principle so as to provide advance
information to potential participants in
a Mobility Fund Phase II auction. In
particular, the Bureaus ask commenters
to provide input on how the
deployment of mobile service under
Mobility Fund Phase II could be
supplemented or modified for purposes
of meeting the public interest
obligations of Connect America Phase II.
The Bureaus also seek comment on any

interrelationship between eligibility for
Mobility Fund Phase II support and the
Remote Areas Fund that is to provide
support in the highest cost areas.

17. Small business participation. In
the USF/ICC Transformation Order and
FNPRM, the Commission sought
comment on whether small businesses
should be eligible for a bidding
preference in a Mobility Fund Phase II
auction. The Commission noted that in
a spectrum auction context, the
Commission typically awards small
business bidding credits ranging from
15 to 35 percent, depending on varying
small business size standards.
Commenters were asked to address the
effectiveness of a preference to help
smaller carriers compete at auction and
whether the Commission should adopt
a preference even if the bidding credit
would result in less coverage than
would occur without the bidding credit.
The Commission also sought comment
on how to define small businesses and
what size bidding credit may be
appropriate. Specifically, the
Commission sought comment on
whether a small business should be
defined as an entity with average gross
revenues not exceeding $40 million for
the preceding three years, or whether it
should use a larger size definition, such
as average gross revenues not exceeding
$125 million for the preceding three
years. Several commenters supported
the use of bidding credits to increase the
competitiveness of small and rural
carriers. The Bureaus now seek to
develop the record in light of
commenters’ experience in Phase I,
where bidding preferences were not
available, except for Tribally-owned or
controlled providers. Would the entities
that were successful bidders in Auction
901 qualify as small businesses under
the definitions the Commission asked
about? To what extent do commenters
continue to believe that a bidding credit
is important to smaller carriers’ ability
to effectively compete at auction for
support and how does that weigh
against other Commission objectives?

V. Accountability and Oversight

18. In the USF/ICC Transformation
Order and FNPRM, the Commission
proposed to generally apply to Mobility
Fund Phase II the same rules for
accountability and oversight that will
apply to all recipients of Connect
America Fund (CAF) support. Among
other things, the CAF accountability and
oversight proposals are intended to
create a process for the reasonable and
prudent disbursement of universal
service support. In Mobility Fund Phase
I, the Commission authorized
disbursement of funds in three equal
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installments, linked to completion of
certain milestones. The Bureaus seek
comment on how to structure ongoing
support payments over the term of
support in a way that achieves the
Commission’s goals of providing
sufficient and predictable support
throughout the term of the Mobility
Fund Phase II, while ensuring
compliance with the Anti-Deficiency
Act. Should support be tied to
completion of certain milestones,
disbursed on a regular recurring basis,
or some combination of both?

VI. Tribal Priority Units

19. In the USF/ICC Transformation
Order and FNPRM, the Commission
proposed and sought comment on a
number of provisions targeted at the
specific connectivity challenges on
Tribal lands. Among other things, the
Commission sought comment on a
possible mechanism that would allocate
a specified number of “priority units” to
Tribal governments to afford Tribes an
opportunity to identify their own
priorities. As discussed in the USF/ICC
Transformation Order and FNPRM,
priority units for each Tribe could be
based upon a percentage, in the range of
20 to 30 percent, of the total population
in unserved blocks located within Tribal
boundaries. Tribal governments would
have the flexibility to allocate these
units in whatever manner they choose.
Tribal governments could elect to
allocate all of their priority units to one
geographic area that is particularly
important to them, or to divide the total
number of priority units among multiple
geographic units according to their
relative priority. The Commission
requested comment on whether this
approach should apply to both the
general and Tribal Mobility Fund Phase
II, and how such priority units should
be awarded in Alaska and Hawaii given
the unique conditions in those states.
The Commission also sought comment
on how this mechanism, if adopted,
would interact with the proposed 25
percent Tribal bidding credit.

20. Few parties offered comments
addressing the priority units mechanism
for Tribal governments, and those that
did generally focused on issues unique
to Alaska. In light of the relatively light
record the Commission received on this
issue and the results of Mobility Fund
Phase I, the Bureaus seek additional
comment on the Tribal priority units
proposal. In particular, the Bureaus seek
further comment on whether this
approach should apply to Tribal
governments participating in both the
general and Tribal Mobility Fund Phase
IT, and, if so, how such priority units
should be awarded in Alaska and

Hawaii. Would the 25 percent Tribal
bidding credit and the Tribal
engagement obligation proposed in the
USF/ICC Transformation Order and
FNPRM be sufficient to ensure that
Tribal priorities are met with respect to
ongoing support under Phase II?

VII. Regulatory Flexibility Analysis

21. The USF/ICC Transformation
Order and FNPRM included an Initial
Regulatory Flexibility Analysis (IRFA)
pursuant to 5 U.S.C. 603, exploring the
potential impact on small entities of the
Commission’s proposal. The Bureaus
invite parties to file comments on the
IRFA in light of this additional notice.

VIII. Procedural Matters

22. This matter shall be treated as a
permit-but-disclose proceeding in
accordance with the ex parte rules.
Persons making oral ex parte
presentations are reminded that
memoranda summarizing the
presentations must contain summaries
of the substance of the presentations
and not merely a listing of the subjects
discussed. More than a one- or two-
sentence description of the views and
arguments presented generally is
required. Other requirements pertaining
to oral and written presentations are set
forth in 47 CFR 1.1206(b).

Federal Communications Commission.

Gary D. Michaels,

Deputy Chief, Auctions and Spectrum Access
Division, WTB.

[FR Doc. 2012—-29879 Filed 12—10-12; 8:45 am)]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration

49 CFR Parts 234, 235, and 236
[Docket No. FRA-2011-0061, Notice No. 1]
RIN 2130-AC32

Positive Train Control Systems (RRR)

AGENCY: Federal Railroad
Administration (FRA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking.

SUMMARY: FRA proposes amendments to
regulations implementing a requirement
of the Rail Safety Improvement Act of
2008 that certain passenger and freight
railroads install positive train control
(PTC) systems. The proposal would
revise the regulatory provisions related
to the de minimis exception to the
installation of PTC systems generally,
and more specifically, its application to
yard-related movements. The proposal

would also revise the existing
regulations related to en route failures of
a PTC system and discontinuances of
signal systems once a PTC system is
installed and make additional technical
amendments to regulations governing
grade crossing warning systems and
signal systems, including PTC systems.
DATES: Comments: Written comments
must be received by February 11, 2013.
Comments received after that date will
be considered to the extent possible
without incurring additional expenses
or delays.

Hearing: FRA anticipates being able to
resolve this rulemaking without a public
hearing. However, if prior to January 10,
2013, FRA receives a specific request for
a public hearing, a hearing will be
scheduled and FRA will publish a
supplemental notice in the Federal
Register to inform interested parties of
the date, time, and location of such
hearing.

ADDRESSES: Comments: Comments
related to Docket No. FRA-2011-0061,
may be submitted by any of the
following methods:

e Web Site: Comments should be filed
at the Federal eRulemaking Portal,
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Fax:202—493-2251.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Avenue SE., W12-140,
Washington, DC 20590.

¢ Hand Delivery: Room W12-140 on
the Ground level of the West Building,
1200 New Jersey Avenue SE.,
Washington, DC between 9 a.m. and 5
p-m. Monday through Friday, except
Federal holidays.

Instructions: All submissions must
include the agency name and docket
number or Regulatory Identification
Number (RIN) for this rulemaking. Note
that all comments received will be
posted without change to http://
www.regulations.gov including any
personal information. Please see the
Privacy Act heading in the
SUPPLEMENTARY INFORMATION section of
this document for Privacy Act
information related to any submitted
comments or materials.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov at any time or to
Room W12-140 on the Ground level of
the West Building, 1200 New Jersey
Avenue SE., Washington, DC between 9
a.m. and 5 p.m. Monday through Friday,
except Federal Holidays.

FOR FURTHER INFORMATION CONTACT:
Thomas McFarlin, Office of Safety


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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73590

Federal Register/Vol.

77, No. 238/ Tuesday, December 11,

2012 /Proposed Rules

Assurance and Compliance, Staff
Director, Signal & Train Control
Division, Federal Railroad
Administration, Mail Stop 25, West
Building 3rd Floor West, Room W35—
332, 1200 New Jersey Avenue SE.,
Washington, DC 20590 (telephone: 202—
493-6203); Jason Schlosberg, Trial
Attorney, Office of Chief Counsel, RCC-
10, Mail Stop 10, West Building 3rd
Floor, Room W31-207, 1200 New Jersey
Avenue SE., Washington, DC 20590
(telephone: 202-493-6032); or Matthew
T. Prince, Trial Attorney, Office of Chief
Counsel, RCC-10, Mail Stop 10, West
Building 7th Floor, Room W75-208,
1200 New Jersey Avenue SE.,
Washington, DC 20590 (telephone: 202—
493-6146).

SUPPLEMENTARY INFORMATION: FRA is
issuing this proposed rule to provide
additional regulatory guidance and
flexibility for the implementation of
Positive Train Control (PTC) systems by
railroads as mandated by the Railroad
Safety Improvement Act of 2008 § 104,
Public Law 110-432, 122 Stat. 4854,
(Oct. 16, 2008) (codified at 49 U.S.C.
20157) (hereinafter “RSIA”).

Table of Contents for Supplementary
Information

I. Executive Summary
II. Background
A. Regulatory History
B. RSAC
III. Section-by-Section Analysis
IV. Regulatory Impact and Notices
A. Executive Orders 12866 and 13563 and
DOT Regulatory Policies and Procedures
B. Regulatory Flexibility Act and Executive
Order 13272
C. Paperwork Reduction Act
D. Federalism Implications
E. Environmental Impact
F. Unfunded Mandates Reform Act of 1995
G. Energy Impact
H. Privacy Act

I. Executive Summary

For years, FRA has supported the
nationwide proliferation and
implementation of positive train control
(PTC) systems, forecasting substantial
benefits of advanced train control
technology in supporting a variety of
business and safety purposes. As such,
in 2005, FRA promulgated regulations
providing for the voluntary
implementation of processor-based train
control systems. See 70 FR 11,052 (Mar.
7, 2005) (codified at 49 CFR part 236,
subpart H). However, implementation

was not mandated by FRA due to the
fact that the costs for the systems far
outweighed the possible benefits at that
time.

Partially as a consequence of certain
very severe railroad accidents, coupled
with a series of other less serious
accidents, Congress passed the Rail
Safety Improvement Act of 2008 § 104,
Public Law 110—432, 122 Stat. 4854
(Oct. 16, 2008) (codified at 9 U.S.C.
20157) (hereinafter “RSIA”’) mandating
the implementation of PTC systems by
December 31, 2015, on lines meeting
certain thresholds. RSIA requires PTC
system implementation on all Class I
railroad lines that carry poison- or toxic-
by-inhalation hazardous (PTH or TIH)
materials and 5 million gross tons or
more of annual traffic, and on any
railroad’s main line tracks over which
intercity or commuter rail passenger
train service is regularly provided. In
addition, RSIA provided FRA with the
authority to require PTC system
implementation on any other line.

In accordance with the statutory
mandate, FRA issued a final rule on
January 15, 2010, and clarifying
amendments on September 27, 2010.
The final rule included various
exceptions from mandatory PTC system
implementation. For instance, the de
minimis exception was developed to
provide railroads an opportunity to
avoid PTC system implementation
where the burdens of the regulation
would yield a gain of trivial or no value.
In accordance with its statutory
authority, the final rule also included a
limited operations exception for
passenger operations or segments over
which limited or no freight railroad
operations occur.

In a petition for rulemaking dated
April 22, 2011 (“Petition”), the
Association of American Railroads
(AAR) requested that FRA initiate a
rulemaking to propose expanding the de
minimis exception and otherwise
amending the rules concerning the
limited operations exception, en route
failures of trains operating within PTC
systems, and the discontinuance of
signal systems once PTC systems were
installed. AAR also requested that FRA
develop a new exception that would
allow unequipped trains associated with
certain yard operations to operate
within PTC systems.

In response to the Petition, FRA
proposes here to make several changes

to part 236, subpart I. With respect to
the specific de minimis exception at 49
CFR 236.1005(b)(4)(iii), FRA is
proposing to modify the specific
exception to raise the number of freight
cars containing PIH materials from 100
cars to 200 cars and revise the grade
limitation to be more consistent with
the definition of “heavy grade” present
in part 232. FRA is also proposing to
remove the traffic limitation of 15
million gross tons from the general de
minimis exception in paragraph
(b)(4)(iii)(C), but not the categorical
exception in paragraph (b)(4)(iii)(B). In
response to AAR’s suggestions for a yard
move exception, FRA proposes to add a
yard movement de minimis exception
that would authorize movements by
unequipped locomotives over PTC-
equipped main line track segments for
the purpose of switching service or
transfer train movements. FRA does not
propose to create an additional limited
operations exemption, nor does FRA
propose to remove oversight from signal
system discontinuances or modify the
default rules for resolving en route
failures of a PTC system. However, FRA
does propose to clarify that PTC
equipment of non-controlling
locomotives may be used to restore full
PTC functionality to the consist. Finally,
FRA proposes a number of technical
amendments to the signal and grade
crossing regulations of parts 234, 235,
and 236.

For the first 20 years of the proposed
rule, the estimated quantified benefits to
society, due to the proposed regulatory
changes, total approximately $156
million discounted at 7 percent and
$211 million discounted at 3 percent.
The largest components of the benefits
come from reduced costs of PTC system
wayside components because of
proposed extensions of the de minimis
risk exception under 49 CFR
§236.1005(b)(4)(iii)(B), and reduced
costs of onboard PTC systems on
locomotives operating in yard areas. A
smaller benefit, independent of the
other two benefits, comes from changes
to the application process for a
discontinuation or material
modification of a signal system under 49
CFR part 235 where the application
would have been filed as part of a PTC
system installation. The following table
presents the quantified benefits:

Discount factor
7 percent 3 percent
APPHICAtIONS BENEFiL ...ttt ettt e et e s a e e bt e e ae e et e e seeenbe e eaeeeteeenne e beeeneeennes $397,319 $446,926
Wayside Installation BENETit ..........ooo it e e n e s snn e e e e ane e e e 100,587,630 136,123,559
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Discount factor
7 percent 3 percent
Onboard Installation BENETit ..........cccuieiiiiiiiiie et s e e e e e s e e e s ear e e e enre e e e nneeeeanneas 55,323,197 $74,867,958
B o] e= 1 =TT o 1= {1 AU TTR USRI 156,308,146 211,438,443

For the same 20-year period, the
estimated quantified cost totals $360
thousand discounted at 7 percent and
$531 thousand discounted at 3 percent.
The costs associated with the proposed

regulatory relief result from a slight
increase in accident avoidance risk.
FRA was able to estimate the monetized
costs affected by changes in the general
de minimis provisions, but was not able

to estimate the costs of changes to the
provision affecting locomotives in yard
areas. The following table presents the
total quantified costs of the proposed
rule:

Discount factor
7 percent 3 percent
BASE CASE ...ueiiiiiiie ittt e et e e — e e e e h—eeea——eeea—eeeaateeeateeeaateeeaatteeeataeeeareeaaatraeeareeeaateeeaanraeann $360,055 $531,272
High Case .... 446,883 659,390
Low Case 273,227 403,155

FRA has also performed a sensitivity
analysis for a high case (1,900 miles,
800 locomotives), base case (1,000

miles, 500 locomotives), and low case
(100 miles, 200 locomotives).

The net benefit amounts for each case,
subtracting the costs from the benefits,
provide the following results:

Discount factor

7 percent 3 percent

Base Case
High Case ....
Low Case

$155,948,091
279,584,048
32,312,133

$210,907,171
378,211,032
43,603,310

The analysis indicates that the savings
of the proposed action far outweigh the
cost.

II. Background

A. Regulatory History

Congress passed RSIA into law on
October 16, 2008, mandating PTC
system implementation by December 31,
2015. To effectuate this goal, RSIA
required the railroads to submit for FRA
approval a PTC Implementation Plan
(PTCIP) within 18 months (i.e., by April
16, 2010).

On July 27, 2009, FRA published a
notice of proposed rulemaking (NPRM)
regarding the mandatory
implementation and operation of PTC
systems in accordance with RSIA.
During the comment period for that
proceeding, CSX Transportation, Inc.
(CSX) suggested that FRA create a de
minimis exception to the requirement
that lines carrying PTH materials traffic
(but not applicable passenger traffic) be
equipped with PTC systems.

The final rule, published on January
15, 2010, included a de minimis
exception, since FRA believed that it
contained significant merit and that it
fell within the scope of the issues set
forth in the proposed rule. However,
since none of the parties had an

opportunity to comment on this specific
exception as provided in the final rule,
FRA sought further comments on the
extent of the de minimis exception. The
further comments responsive to this
issue were largely favorable, although
AAR sought some further modification
and clarification. In publishing its
second PTC final rule on September 27,
2010, FRA decided to not further amend
the de minimis exception based on the
comments submitted.

In its Petition dated April 22, 2011,
AAR requested that FRA initiate a
rulemaking to propose expanding the de
minimis exception and otherwise
amending the rules concerning the
limited operations exception, en route
failures of trains operating with PTC
systems, and the discontinuance of
signal systems once PTC systems were
installed. AAR also requested that FRA
develop a new exception for allowing
unequipped trains to operate on PTC
lines during certain yard operations.

B. RSAC

On October 21, 2011, FRA held a
meeting in Washington, DC with the
PTC Working Group (PTC WG) to the
Railroad Safety Advisory Committee
(RSAC) to seek input and guidance
concerning the issues raised in AAR’s

Petition and other technical
amendments reflected herein. FRA
facilitated and received valuable group
discussion relating to each of the
proposed amendments. The following
analysis intends to present and address
the principles raised through that
process, and FRA’s resultant proposed
rule amendments. While not specifically
addressed herein, FRA is also
considering a reorganization of the rule
so that exceptions to PTC system
implementation are no longer
interspersed throughout, but are rather
commingled together in their own
section or sections.

IIL. Section-by-Section Analysis

Unless otherwise noted, all section
references below refer to sections in title
49 of the Code of Federal Regulations
(CFR). FRA seeks comments on all
proposals made in this NPRM.

Proposed Amendments to 49 CFR Part
234

Section 234.207 Adjustment, Repair,
or Replacement of Component

Paragraph (b) of § 234.207 currently
states: ““Until repair of an essential
component is completed, a railroad
shall take appropriate action under
§234.105, Activation failure, § 234.106,
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Partial activation, or § 234.107, False
activation, of this part.” During training
and enforcement actions, FRA has
found the regulated entities to have
misconceptions and misunderstandings
regarding the response required under
§234.207. FRA believes that various
regulated entities have misread
paragraph (b) to indicate that the
necessary response to any essential
component of a highway-rail grade
crossing warning system failing to
perform its intended function is only
applicable where the result of such
failure is one of the three types of
warning system malfunctions listed.

Accordingly, FRA is proposing
language to clarify that defective
conditions not resulting in a highway-
rail grade crossing active warning
system malfunction (i.e., an activation
failure, partial activation, or false
activation) need also be corrected
without undue delay when the
conditions and circumstances of the
defective component negatively affects
the system’s proper functioning. The
proposed language intends to make
clear that the regulated entity must
respond in accordance with this section
to any “‘essential component” failing to
perform its intended function. The PTC
WG did not express any specific
concerns with this proposal.

Section 234.213 Grounds

Section 234.213 currently indicates
that each circuit that affects the proper
functioning of a highway-rail grade
crossing warning system shall be kept
free of any ground or combination of
grounds that will permit a current flow
of 75 percent or more of the release
value of any relay or electromagnetic
device in the circuit.

With the migration of many warning
systems, subsystems, and components
from relay-based to microprocessor-
based technologies, FRA believes that a
more comprehensive indicator of
prohibited current flow grounds is
required. While the current threshold of
75 percent of the release value works
well for relays and electromagnetic
devices, it is apparent that the threshold
needs to be refined to reflect the smaller
current values associated with
microprocessor-based technology.
Therefore, FRA proposes to prohibit any
ground or combination of grounds
having a current flow of any amount
which could adversely affect the proper
safety-critical functioning of the
warning system in order to better reflect
the reality of microprocessor-based
technology. There were no objections in
the PTC WG to this proposal.

Proposed Amendments to 49 CFR Part
235

Section 235.7 Changes Not Requiring
Filing of Application

FRA proposes amending § 235.7,
which currently allows specified
changes within existing signal or train
control systems to be made without the
necessity of filing an application with
FRA’s Associate Administrator for
Safety. The amendment would provide
each railroad a simplified process to
obtain approval for modifications of
existing signal systems in association
with PTC system implementation.

Under § 235.7, a railroad may avoid
filing an application for a broad variety
of modifications to a signal system, so
long as the resultant arrangement is in
compliance with part 236. FRA
recognizes that, during the process of
installing the wayside PTC equipment,
the railroads may have the resources
and time available to implement needed
or desired wayside signal system
upgrades. Such modifications generally
require FRA approval in accordance
with § 235.5 and compliance with part
236. Given that the outcome of such
modifications must be in compliance
with part 236, FRA proposes to create
an expedited approval process for
modifications of the signal system by
the installation, relocation, or removal
of signals, interlocked switches, derails,
movable-point frogs, or electronic locks
in an existing system where the
modification is directly associated with
the implementation of PTC systems.
Instead of filing an application for
approval to FRA’s Associate
Administrator for Safety, a railroad
would be permitted to instead submit its
request to the FRA regional office that
has jurisdiction over the affected
territory, with a copy provided to
representatives of signal employees,
similar to the information provided
under the provisions for pole line
circuit elimination, § 235.7(c)(24)(vi). If
the Regional Administrator for the
appropriate regional office denies
approval of the requested modification,
the request would then be forwarded to
the FRA Railroad Safety Board as an
application for signal system
modification. However, express
approval from the Regional
Administrator is necessary before the
modifications may begin. The PTC WG
expressed no concerns to this proposal.

Proposed Amendments to 49 CFR Part
236

Section 236.0 Applicability, Minimum
Requirements, and Penalties

FRA proposes removing paragraph (i),
Preemptive effect. FRA believes that this

section is unnecessary because 49
U.S.C. 20106 sufficiently addresses the
preemptive effect of FRA’s regulations.
Providing a separate Federal regulatory
provision concerning the regulation’s
preemptive effect is duplicative and
unnecessary.

Section 236.2 Grounds

Mirroring § 234.213, § 236.2 currently
provides that each circuit that affects
the safety of train operations shall be
kept free of any ground, or combination
of grounds, that will permit a current
flow of 75 percent or more of the release
value of any relay or electromagnetic
device in the circuit. For the same
reasons provided in the discussion of
§ 234.213 above, FRA proposes to revise
§ 236.2 to prohibit any ground or
combination of grounds having a
current flow of any amount which could
adversely affect the proper functioning
of any safety-critical microprocessor-
based equipment relied on for the
proper functioning of a signal or train
control system in order to better reflect
the reality of microprocessor-based
technology. There were no objections in
the PTC WG to this amendment.

Section 236.15 Timetable Instructions

Section 236.15 presently requires that
automatic block, traffic control, train
stop, train control, and cab signal
territory be designated in the timetable
instructions. FRA believes that, since
PTC technology is a form of train
control, its designation is already
required under this section. However, in
the interest of providing more clarity,
FRA proposes modifying § 236.15 to
explicitly require the designation of PTC
territory equally to other types of signal
and train control systems in a railroad’s
timetable instructions. This addition
would ensure that the identified specific
types of signal and train control systems
in operation on a railroad would be
designated in its timetable. There were
no objections to this proposal from the
PTC WG.

Section 236.567 Restrictions Imposed
When Device Fails and/or Is Cut Out En
Route

Section 236.567, which applies to
territories where ““an automatic train
stop, train control, or cab signal device
fails and/or is cut out en route,”
presently requires trains to proceed in a
specified restrictive manner until the
next available point of communication
where a report must be made to a
designated officer, and an absolute
block can be and is established in
advance of the train on which the
device is inoperative. Upon an absolute
block being established, a train is
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currently permitted to proceed at a
speed not exceeding 79 miles per hour.
The premise of this provision was the
similarity between a manual block
system and a train operating with an
absolute block in advance of the train;

§ 236.0 previously allowed for train
speeds up to 79 miles per hour within
a manual block system. However, on
January 17, 2012, manual block systems
were no longer approved as a method of
operation for freight trains operating at
greater than 49 miles per hour or
passenger trains operating at greater
than 59 miles per hour under
§236.0(c)(2). See 75 FR 2598 at 2607.
This change resulted in an
inconsistency between § 236.0 and
§236.567, which was not
contemporaneously revised. To rectify
this inconsistency, FRA proposes to
amend § 236.567 to properly reflect the
amendment previously made to § 236.0
regarding allowable train speeds related
to the use of an absolute block in
advance of the train as a method of
operation, by reducing the maximum
allowable speed from 79 miles per hour
to 59 miles per hour for passenger trains
and 49 miles per hour for freight trains,
as is the case for trains operating
without a block signal system installed
and operated in compliance with part
236. Where a block signal system is
operational, the maximum allowable
speed remains at 79 mph. The PTC WG
had no objections to this change.

Because the harmonizing changes
made the existing paragraph structure
too complicated, FRA has reorganized
the section with discrete paragraphs for
each of the three operating phases: prior
to the report to a designated officer, after
the report but prior to the establishment
of an absolute block in advance of the
train, and after the establishment of the
absolute block. This reorganization does
not change the meaning of § 236.567,
except as discussed above.

Section 236.1005 Requirements for
Positive Train Control Systems

Section 236.1005 specifies PTC
system functionality and
implementation requirements, and
provides for certain exclusions and the
temporary rerouting of unequipped
trains on PTC equipped lines. The
allowable exclusions of
§236.1005(b)(4)(iii) address lines with
de minimis PIH materials risk based
upon specified criteria that can be
expected to result in a risk of release of
PIH materials being negligible on the
subject track segment. The current
categorical criteria under paragraph
(b)(4)(iii1)(B) are:

¢ A minimal amount of PIH materials
cars transported (less than 100 cars per
year, either loads or residue);

e A train speed limitation of either
Class 1 or 2 track as described in part
213;

e An annual 15 million gross tonnage
traffic limit;

¢ A ruling grade of less than 1
percent; and

e A spacing requirement where any
train transporting a car containing PIH
materials (including a residue car) shall
be operated under conditions of
temporal separation from other trains.
A general de minimis exception under
paragraph (b)(4)(iii)(C) may also be
available for additional line segments
carrying less than 15 million gross tons
annually and where it is established to
the satisfaction of the Associate
Administrator that risk mitigations will
be applied that will ensure that risk of
a release of PIH materials is negligible.

In its Petition, AAR made certain
proposals to modify these criteria,
which are further discussed below.
While FRA remains open to such
modifications, any de minimis
exception must apply in a way where
Congress’ intent is met. In other words,
such exceptions must only cover
situations where ““the burdens of
regulation yield a gain of trivial or no
value” and should apply not “to depart
from the statute, but rather [as] a tool to
be used in implementing the legislative
design.” Environmental Defense Fund,
Inc. v. EPA, 82 F.3d 451, 466 (D.C. Cir.
1996) (inner quotations omitted);
Alabama Power Co. v. Costle, 636 F.2d
323, 360-61 (D.C. Cir. 1979).

FRA continues to believe that de
minimis exceptions may be available on
low density main lines with minimal
safety hazards that carry a truly minimal
quantity of PTH materials. The preamble
discussion to the final rule published
January 15, 2010, focused primarily on
the risks associated with PTH materials
exposure. However, any de minimis
exception must also consider the risks
associated with the events that Congress
intended PTC systems must be designed
to prevent. In other words, when a de
minimis exception applies, there must
be de minimis risk that a train-to-train
collision, overspeed derailment,
incursion into a roadway worker zone,
or movement over a switch in the wrong
position may occur. See the definition
of a PTC system in the RSIA, 49 U.S.C.
20157(i)(3).

After reviewing AAR’s request
internally and with the PTC WG, FRA
hereby proposes to amend
§ 236.1005(b)(4)(iii) in accordance with
the restrictions discussed below. FRA
seeks comments on the following.

First, AAR proposes that the 100-car
limit be only applicable to loaded, not
residue, cars. While FRA is not opposed
to some relaxation of this limit, the
result must not introduce a situation
where the risks associated with PTH
materials exposure or the events PTC
systems must be designed to prevent
exceed a de minimis threshold.
“Residue” is defined by the Pipeline
and Hazardous Materials Safety
Administration (PHMSA) to be “‘the
hazardous material remaining in a
packaging, including a tank car, after its
contents have been unloaded to the
maximum extent practicable and before
the packaging is either refilled or
cleaned of hazardous material and
purged to remove any hazardous
vapors.” As a result, the amount of
hazardous material in a residue car can
vary significantly, and is generally non-
trivial. Accordingly, such cars are still
considered to contain hazardous
materials for the purposes of PHMSA
regulations. See generally 49 CFR parts
172-174. Given the wide range of what
may be considered ‘“residue” (including
tank cars containing many thousands of
gallons of material), and the potential
for equally serious consequence should
a PTC-preventable accident (PPA) result
in the release of a PTH material that may
be contained in such a car, FRA is
instead proposing to amend this criteria
so that the total number of cars
transporting PIH materials annually on
a track segment be limited to 200, to
include both loaded and residue, with
no more than two trains transporting
PIH materials per day. The current rule
text does not provide a daily train
limitation. However, with the potential
increase in PIH materials cars moving
over a line under this proposal, FRA
finds more pressing reasons to maintain
an acceptable level of daily and annual
PIH materials traffic density.
Discussions in the PTC WG indicated
that residue cars are generally
transported along the same lines as the
loaded cars, such that doubling the
allowable number of cars will have a
similar impact as excluding residue cars
from the number, but will prevent the
unusual occurrences that might result
from ignoring residue cars altogether.
FRA seeks comment on this assumption,
the proposed daily limitation on trains
transporting PIH materials, and the
proposal that the car limit be increased
to 200 cars containing PIH, both loaded
and residue.

The de minimis exception, under 49
CFR §236.1005(b)(4)(iii)(B)(1), currently
limits maximum authorized train speed
to that afforded for Class 1 (10 mph) or
Class 2 (25 mph) tracks in order to
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reduce the kinetic energy available in
any accident and to ensure that the
forces impinging on any involved PIH
materials tank car be sustainable. AAR
proposes that the regulation provide a
speed limitation only for those trains
transporting any PIH materials. More
specifically, AAR proposes a speed
restriction of 40 miles per hour (i.e., the
same maximum authorized speed
provided for certain rail-to-rail at-grade
crossings under § 236.1005(a)(1)(i)), to
be enforced by an “operational
technique,” and only for trains carrying
any PIH materials.

FRA is concerned that adherence to
this 40 miles per hour restriction on
such trains operating in higher-speed
PTC territories will be dependent upon
train handling by the train operator and
that no onboard equipment would be
utilized to provide the necessary
warnings or enforcement. FRA has
concerns regarding reliance on crew
adherence to such a speed restriction,
and other potential errors such as
misunderstanding or
miscommunication regarding the need
for the restriction. Further, FRA is
concerned that the risk of PIH materials
release resulting from a collision or
derailment at 40 miles per hour could
be unacceptably higher than that at 25
miles per hour.

It should be noted that the current
limitation on train speeds is not
intended to totally eliminate the
potential for collision or derailment, but
rather is intended to significantly
reduce the potential consequences by
reducing the kinetic energy involved
should such an event occur. Kinetic
energy is the energy an object possesses
when it is moving. During a normal stop
that does not include a collision or
derailment, most of the energy is
absorbed in the brake system. But in a
crash or derailment, that energy is
suddenly, cataclysmically dissipated
not by heating the brakes, but by the
effects of crushing, tearing, and twisting
of the vehicles involved. AAR offers a
research study from the University of
Illinois at Urbana-Campaign ! showing
that the probability of a hazardous
material release from a rail car decreases
as a track’s class increases. However,
FRA would like to point out that, as the
maximum authorized speed on a track
segment increases, the potential severity
of any accident increases quadratically,
such that an increase in speed from 25
miles per hour to 40 miles per hour

1 Athaphon Kawprasert and Christopher P. L.
Barkan, Effect of Train Speed on Risk Analysis of
Transporting Hazardous Materials by Rail, 2159
Transportation Research Record 59 (Dec. 2010),
available at http://trb.metapress.com/content/
7682666175324228.

would increase the kinetic energy in a
crash by a factor of over 2.5. For
example, a 2,000-pound object traveling
25 miles per hour has approximately
42,000 foot-pounds of energy; that same
object traveling at 40 miles per hour has
approximately 107,000 foot-pounds of
energy. Ultimately, while the study
suggests that an increase in track class
may reduce the probability of an
accident, any accident that occurs with
increased speed would likely result in
more severe consequences. Accordingly,
FRA is not proposing to modify the
speed limitation. However, FRA
welcomes comments further analyzing
the feasibility of considering the
application of a maximum authorized
speed, rather than a track class, for all
trains as an element of applying this
regulatory exception.

The existing requirement in
§236.1005(a)(1)(i) for rail-to-rail at-
grade crossings involving a PTC route
intersecting with a non-PTC route
imposes a maximum authorized speed
of 40 miles per hour through the
crossing. However, a maximum
authorized speed exceeding 40 miles
per hour is acceptable if the opposing
non-PTC route maintains, among other
things, a 20 miles per hour maximum
authorized speed. For such instances,
the categorical de minimis exception
actually provides a higher maximum
authorized speed.

Nevertheless, FRA does not view the
provisions as directly comparable. If a
side collision was to occur in the case
of a rail-to-rail at-grade crossing, the
force of the side-impacted train is not
opposing the force of the impacted train,
and as such the cars of the impacted
train are not subject to the same degree
of immediate deceleration as occurs in
a head-to-head collision. As a result, the
kinetic energy of both the impacting
train and the side-impacted train has a
longer time period to be absorbed,
significantly reducing the potential
severity of the collision. By contrast, in
a head-on collision, the force of one
train is met by an opposing force from
the other train. As a result, both trains
are subject to immediate deceleration
with energy dissipating in large part
through damage to both trains. Such
collisions have a much greater potential
severity than side collisions.
Accordingly, FRA is not willing to
accept AAR’s comparison of the speed
restrictions at rail-to-rail at-grade
crossings to speed restrictions necessary
to qualify for the categorical de minimis
risk exception.

AAR proposes that lines eligible for
the de minimis risk exception be
restricted to grades that are not “heavy
grades” as defined by FRA in part 232.

According to § 232.407(a)(1), heavy
grade means:

(i) For a train operating with 4,000
trailing tons or less, a section of track
with an average grade of two percent or
greater over a distance of two
continuous miles; and

(ii) for a train operating with greater
than 4,000 trailing tons, a section of
track with an average grade of one
percent or greater over a distance of
three continuous miles.

The steeper the grade, the more
susceptible an operation becomes to
concerns relating to train handling,
overspeed, and other factors that may
contribute to a PPA. FRA believes that
placing a limit on ruling grade helps to
avoid any situation in which an
engineer may lose control of a train as
a result of a failure to invoke a timely
and sufficiently strong brake
application.

While FRA views the allowance for
heavy grade as proposed by AAR as
potentially acceptable, the criteria in
§ 232.407 depends on the trailing
tonnage of trains, which makes it
difficult to apply to track segments
independent of specific train
movements. Accordingly, FRA proposes
using a definition of heavy grade
applicable to all trains: an average grade
of one percent or greater over a distance
of three miles. The alternative criteria of
heavy grade in § 232.407, a section of
track with an average grade of two
percent or greater over a distance of two
continuous miles, applies only to trains
operating with 4,000 trailing tons or
less. While the train-specific nature of
this criteria precludes its use as part of
the categorical de minimis exception, a
railroad may instead seek a de minimis
exception for a track segment meeting
this less-restrictive criteria under the
general de minimis exception in
paragraph (b)(4)(iii)(C).

As an additional risk mitigation, AAR
recommends strengthening operating
practices protecting against
unauthorized incursions into roadway
work zones on track segments that have
received approval to avoid PTC system
implementation under the de minimis
risk provision. AAR proposes that—in
the case of a train approaching working
limits on a line subject to the de
minimis exception—the train crew be
required to call the roadway worker in
charge at a minimum distance of two
miles in advance of the working limits
to advise of the train’s approach. If the
train crew does not have knowledge of
the working limits prior to approaching
within two miles of the working limits
or if it is impracticable to provide
notification two miles in advance, such
as if the working limits are less than two
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miles from the initial terminal, AAR
proposes that the train crew would be
required to call the roadway worker in
charge as soon as practicable.

FRA appreciates AAR’s proposal to
add this criteria. However, FRA believes
that it is not significantly different from
existing railroad operating rules, upon
which FRA already expects compliance.
Any differences between the existing
operating rules and AAR’s proposal are
minimal and may only cause confusion.
FRA believes that AAR’s proposal does
not warrant adoption within the federal
requirements and is therefore not
proposing it in this NPRM.

AAR recommends that FRA modify
the temporal separation provision
contained in § 236.1005(b)(4)(iii)(B)(4).
The de minimis provision in the rule
requires that trains transporting PIH
materials be “‘operated under conditions
of temporal separation from other
trains.” Temporal separation has long
been defined as meaning that trains do
not operate on any segment of shared
track during the same period. FRA
continues to believe that the use of
exclusive authorities under mandatory
directives is an insufficient alternative
to positive train control operation. AAR
recommends modification of the
temporal separation provision to permit
an alternative means of achieving the
same or greater risk reduction. AAR
suggests that such alternative means
should include clarification that
emptying the block ahead of and behind
a PIH materials train constitutes
temporal separation and that it does not
mean that when such trains are
operating, no other train can be operated
on the line. This procedure does not
constitute “temporal separation’” as FRA
has previously defined the term, such as
in 49 CFR part 211, appendix A, stating
FRA’s policy concerning waivers related
to shared use of trackage by light rail
and conventional operations. To avoid
conflicting definitions, FRA is not in
favor of establishing a different meaning
of “temporal separation” in the context
of this regulation. However, FRA does
seek comment from all interested parties
on the underlying method of operation,
using absolute blocks ahead of and
behind a PIH materials train as a means
of providing the necessary protection
against PPAs, especially with respect to
the potential for human error. FRA
points out that § 236.1005(b)(4)(iii)(C)
already provides railroads with the
opportunity to submit such alternative
means (for line segments of less than 15
million gross tons) for approval by the
Associate Administrator. FRA believes
that this provision sufficiently addresses
AAR’s concern and does not propose

amendment of the rule in accordance
with AAR’s suggestion.

FRA further %elieves that beyond the
categorical exception provided in
paragraph (b)(4)(iii)(B), a railroad may
alternatively seek a de minimis
exception under existing paragraph
(b)(4)(iii)(C) for track segments that
annually carry less than 15 million gross
tons. With this regulatory option,
railroads may offer, and FRA may
consider, mitigations tailored to
particular circumstances to ensure a
negligible risk. FRA would evaluate the
submittal and, if satisfied that the
proffered mitigations would be
successful, approve the exception of the
line segment. FRA notes that various
elements of PTC technology may in
some cases provide the means for
accomplishing this goal; for instance, a
railroad may choose to submit a plan
using intermittent data radios and PTC-
equipped locomotives in order to
enforce track warrants and temporary
speed restrictions.

AAR recommends that if the other
criteria for de minimis exceptions are
met, the amount of traffic on the line
should not disqualify it from eligibility
from the exemption. AAR points to
existing § 236.1005(b)(4)(iii)(C), which
provides that FRA will “consider” relief
from the obligation to install PTC
systems on line segments with annual
traffic levels under 15 million gross tons
where the risk of a release of PIH
materials is “negligible.” AAR suggests
eliminating the 15 million gross tons
limit contained in this provision.
Moreover, AAR contends that it is
unclear what constitutes a “negligible”
risk and what discretion FRA would
exercise should there be a showing of
negligible risk. AAR further requests
that FRA set a quantitative threshold for
negligible risk, and suggests ‘‘one-in-a-
million” as the criterion. AAR
references standard MIL-STD-882C as
the basis for such criterion.

With respect to paragraph
(b)(4)(iii)(B), FRA has endeavored to
address AAR’s concerns with a
provision that is broad enough to permit
considerations of actual circumstances,
limit this exception to railroads that
would not otherwise need to install PTC
systems, and make explicit reference to
the requirement for potential safety
mitigations. FRA has chosen 15 million
gross tons as a threshold where
mitigations are in place or could be put
in place to establish a high sense of
confidence that operations will continue
to be conducted safely. In the context of
the default provisions under paragraph
(b)(4)(iii)(B), FRA has concern that
eliminating the traffic density criteria
would result in an exception being

outside the scope of the de minimis risk.
The derailment data cited by AAR is
only a portion of the data that needs to
be considered. FRA also recognizes the
potential for a higher density line not
being eligible for this exemption even
though it may have fewer than 200 PIH
materials cars on the line in a year.
Consequently, FRA is not proposing to
amend this limitation but is open to the
possibility of considering some risk
evaluation factors in lieu of a
prescriptive train density limitation.
FRA seeks comment from all interested
parties on the existing 15 million gross
tons density threshold and the
suggested alternative of risk evaluation
factors; FRA would expect full
development and discussion of the risk
evaluation factors and their application
by any party suggesting such an
alternative.

FRA also recognizes that under
paragraph (b)(4)(iii)(C), the train density
limit could conceivably be replaced by
equivalent safety mitigations. In the
interest in providing flexibility, without
reducing safety, FRA is proposing to
eliminate the 15 million gross tons
limitation currently contained in this
paragraph. FRA distinguishes the
application of this train density limit in
this paragraph from that in paragraph
(b)(4)(iii)(B) because in (b)(4)(iii)(C) FRA
would be considering the totality of
circumstances and the mitigations
proffered by the railroad. If a railroad
submits a request under proposed
paragraph (b)(4)(iii)(C), where the train
density limit is not a categorical
requirement, FRA would likely require
some other train density limit—
presumably more liberal—coupled with
additional safety mitigations to achieve
an equivalent level of safety.

FRA is not agreeable to setting a
quantitative threshold for negligible risk
in paragraph (b)(4)(iii)(C) as suggested
by AAR. FRA notes that standard MIL—
STD-882C is recognized in Appendix C
to 49 CFR part 236 as an available
standard for evaluating the safety of
train control systems; however, the
difficulties with using this type of
criterion as a decisional criterion, as
opposed to a convention in hazard
analysis, are manifold. First, the actual
metric is always unclear. FRA will
assume that AAR may refer to release of
a reportable quantity of a PIH material.
The apparent suggestion is probability
per route mile. However, it is unclear
what should be the level of chance and
the measurable time period (e.g.,
calendar hours, operating hours, PTC
system life-cycle, etc.). Given that PIH
materials releases are already infrequent
events, and the potential for catastrophe
from a single release is significant, it is
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also unclear how this criterion would
relate to the judgments that Congress
has already made with respect to PIH
materials transportation. AAR does not
provide any reasoning or evidence
sufficient to prove that the criterion is
satisfied. AAR should be aware that the
industry and FRA have experienced
significant difficulty in developing tools
for comparative risk assessment related
to train control, which is the easier task
in contrast with use of absolute risk
criteria. FRA will, of course, welcome
well-presented, simple, and direct
hazard analyses. FRA will be looking to
achieve confidence that the chance of an
unintended release of PIH material is
negligible, given the chances for severe
mishaps on the particular line segment
in question.

In addition, AAR suggests that within
paragraph (b)(4)(iii)(C), the obligation of
the railroad to establish that the risk of
a PIH materials release is negligible
should be limited to releases caused by
PPAs. Proposed paragraph (b)(4)(iii)(C)
provides that FRA will consider a de
minimis risk exemption from the PTC
mandate for certain line segments where
it is established that the risk of a PIH
materials release is negligible. AAR
argues that the request to install PTC
systems on line segments being
candidates for such an exception should
not be driven by the possibility of
accidents that PTC systems cannot
prevent. AAR states that other criteria of
the de minimis risk exception such as
temporal separation and reduced speed,
if satisfied, already reduce the
probability of accidents that the four
core PTC system functions aim to
prevent: train-to-train collision,
overspeed derailment, incursion into
established work zone limits, and
movement through a main line switch
in an improper position (i.e., the four
statutory PPAs). In the original final
rule, FRA repeatedly referenced the
exception as relating to de minimis PIH
materials risk exception. We believe that
this may have been confusing and
would like to take this opportunity to
provide further clarification. FRA
originally used this term since the
exception would only apply to freight
traffic on lines where PTH materials
traverse. FRA did not intend to exclude
the four statutory PPAs as risk elements
requiring consideration in order to
qualify for the exception. Accordingly,
FRA proposes to change the regulatory
language to comport with this
perspective by modifying the heading of
paragraph (b)(4)(iii) to eliminate the
potential for confusion.

The proposed rule modifies paragraph
(b)(4)(ii1)(A) to increase the car limit to
200 cars annually, as discussed above.

As noted above, FRA proposes revising
the heading of paragraph (b)(4)(iii) to
read “freight lines with de minimis
risk.” FRA also proposes to revise
(b)(4)(iii)(B)(3) to specify the distance
over which the ruling grade is
measured, mirroring the definition of
“heavy grade” in § 232.407 for trains
operating with greater than 4,000
trailing tons. FRA proposes to amend
paragraph (b)(4)(iii)(C) is amended by
striking the limitation that only track
segments with traffic less than 15
million gross tons is eligible for relief as
posing only de minimis risk. A
typographical error is also corrected in
the table in paragraph (a). FRA seeks
comment from all interested parties on
these proposals.

Section 236.1006 Equipping
Locomotives Operating in PTC Territory

AAR recommends that yard switching
service and transfer train movements
without operational onboard PTC
equipment should be allowed to operate
over PTC-equipped track segments.
AAR argues that this exception is
necessary in light of the constantly-
changing consists that characterize yard
operations that would render a PTC
system ineffective. AAR’s suggested
exceptions for switching service and
transfer train movements are discussed
in turn.

In this context, FRA uses the term
“switching service” to refer to switching
service under 49 CFR § 232.5:

the classification of freight cars according to
commodity or destination; assembling of cars
for train movements; changing the position of
cars for purposes of loading, unloading, or
weighing; placing of locomotives and cars for
repair or storage; or moving of rail equipment
in connection with work service that does
not constitute a train movement.

This distinction is drawn from
longstanding judicial interpretations of
what constitutes a “train movement.”
See, e.g., United States v. Seaboard Air
Line R. R. Co., 361 U.S. 78 (1959);
Louisville Jeffersonville Bridge Co. v.
United States, 249 U.S. 543 (1919); see
also 66 FR 4104, 4148 (Jan 17, 2001)
(defining “switching service”). FRA has
previously recognized that the nature of
switching service precludes the
application of some safety technologies
or operational practices that are
applicable to train movements. See, e.g.,
49 CFR part 232, subpart C (not
requiring air brake tests as part of
switching service, but requiring such
tests for train movements of short
distances). FRA has also previously
recognized that Congress did not intend
to sweep in yard tracks in the mandate
for PTC system implementation. In the
first PTC rulemaking, FRA defined main

line to exclude “where all trains are
limited to restricted speed within a yard
or terminal area or an auxiliary or
industry tracks.” 49 CFR 236.1003. In
the final rule, FRA stated that “any track
within a yard used exclusively by
freight operations moving at restricted
speed is excepted from the definition of
main line.” 75 FR 2598, 2657 (Jan 15,
2010). Such tracks are generally
considered to be other-than-main line
track, and Congress’s limitation of the
PTC mandate to “main line” suggests
that these tracks were not intended to be
included. See also S. Rep. 110-270
(taking notice of the limited value PTC
offers in preventing accidents in yards
or terminals). The result of this
exclusion is that many switching
operations are excluded from the scope
of the PTC mandate, where these
operations do not extend on to the main
line track that connects to the yard.

However, as AAR explains in its
Petition, switching operations
frequently require some movement
along main track adjacent to or within
a yard, for purposes of reaching other
yard tracks or obtaining necessary
distance, or “headroom”, from yard
tracks to make switching movements.
Despite the exclusion of these other-
than-main line tracks, switching service
could therefore require PTC-equipped
locomotives in order to make these
movements on main line track. Given
the statutory language suggesting that
switching service was not subject to the
PTC mandate and the potential to apply
operation restrictions to reduce risk to
an acceptable level, FRA agrees that it
would be appropriate to provide an
exception for locomotives performing
switching service from the requirements
to be equipped with a PTC system if
appropriate safeguards are
implemented.

AAR’s Petition recommends that
adequate safety can be provided by a
concept AAR refers to as “absolute
protection.” Such protection would be
established by a dispatcher, who would
withhold movement authority by signal
or directive. PTC-equipped trains would
be prevented from entering the zone by
an enforced positive stop outside of the
zone where operations with non-
operational PTC-equipped trains were
underway. FRA solicits comments on
the practicality and safety potential of
this approach. FRA also notes that such
a system is very similar to the protection
required for roadway workers by 49 CFR
§236.1005(a)(1)(iii), and also solicits
comments on the application of similar
measures to zones where switching
operations are taking place on the main
line track without operational PTC
systems. These forms of protection of
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PTC-equipped trains are proposed as
defaults; as with other exceptions and
exclusions, the rule proposes to allow
each railroad to provide alternative
measures in its PTCSP.

AAR’s Petition also suggests that such
an exemption should also apply to
transfer train movements. As such, the
distance the unequipped locomotives
could travel from a yard or terminal
would be up to 20 miles. As previously
noted, FRA recognizes that Congress
specifically used the term “main line”
and seeks comments on whether that
linguistic choice would indicate an
intention not to include certain train
movements—including short train
movements in and around railroad
yards—within the statutory mandate.
Many transfer train movements share
older locomotives with switching
operations, making PTC system
implementation more costly and any
switching service exception that is
provided would be inapplicable if
associated transfer trains utilizing the
same locomotive would require PTC
system implementation. Moreover,
transfer trains in yard areas generally
operate for short distances at lower
speeds, and many only operate within
yard limits. FRA seeks comments from
interested parties on its interpretation
and application of the statutory mandate
as it relates to short train movements in
and around yard areas.

In accordance with this potentially
acceptable perspective, FRA is
proposing a de minimis exception
applicable specifically to certain
transfer train movements, at least for a
period of time until the older
locomotives used in yard service may be
replaced. Such locomotives will
presumably be gradually replaced with
newer locomotives, which would then
allow for the implementation of PTC
systems on locomotives used in transfer
train service. However, such
locomotives could also be replaced by
existing long haul locomotives not
equipped with PTC systems or with
non-functioning PTC systems. Thus,
while FRA is not proposing a specific
provision regarding the potential
duration of such an exception, FRA
seeks comments relating to how long the
duration of this exception should apply.
FRA also seeks comment on any
mitigations that could be employed to
bring the PPA risk down to a negligible
level in these situations.

The existing PTC regulations already
provide the parameters for a general de
minimis exception. Thus, while any
exception provided must still fall within
the legal understanding of what is
considered de minimis, FRA seeks
suggestions on how to tailor such an

exception specifically for certain
transfer train movements in and around
yard areas. FRA recognizes that not all
transfer train movements will qualify for
an exception.

FRA also recognizes that, in its
Petition, AAR already suggests one such
mitigation in the form of what it calls
‘“absolute protection.” AAR states that
absolute protection requires that the
dispatcher withhold movement
authority between two points of control
by signal indication or mandatory
directive. According to AAR, the
dispatcher would also hold other trains
clear by providing blocking protection
within the traffic control system. Under
AAR’s proposal, the movement of non-
PTC equipped locomotives would be
limited to 30 miles per hour and the
distance the locomotives could travel
from a yard or terminal would be
limited to 20 miles.

FRA seeks comments from interested
parties on AAR’s suggested mitigation,
particularly as to whether it will reduce
the PPA risk to a negligible level. FRA
requests that such comments include an
analysis of how this, or any other
proposal, applies to each statutory PPA
and to the general prevention of PIH
materials release. FRA also seeks
comments on what other safety
mitigations, including temporal
separation and those used in the event
of an en route failure, would be
adequate to ensure a proper level of
safety for switching service and transfer
train movements in and around yard
areas that would operate without the
benefit of a PTC system.

FRA also seeks comments regarding
any concerns relating the application of
any transfer train de minimis exception
to track segments that share freight and
passenger traffic and how such an
exception would interrelate to any main
line track exception already provided
for passenger service under § 236.1019.
FRA recognizes that, if a passenger train
is required to have an operational PTC
system, the operational restrictions and
enforced positive stop outside of the
yard zone may serve to protect against
an incursion by an equipped passenger
train into a yard area with potentially
active train movements without
operative onboard PTC systems. If the
passenger train is unequipped as the
result of a main line track exclusion, a
necessary component of that exclusion
is either temporal separation between
the freight and passenger service,
operations limited to restricted speed,
an alternate risk mitigation plan which
would provide an equivalent level of
safety, or a requirement that the
passenger trains not be carrying
passengers within the limits of the

exclusion. As a result, the only times
where unequipped freight switching
operations subject to the switching
exclusion and a passenger train carrying
passengers subject to a main line track
exclusion may occupy the same zone
will be when both are operating at
restricted speed and therefore should be
prepared to stop within half of their
range of vision, or where the railroads
have provided alternative risk
mitigations that result in an equivalent
level of safety.

AAR’s Petition recommended FRA
limit the speed of unequipped
locomotives and trains to 30 miles per
hour, or restricted speed if multiple
unequipped movements take place
within the same area at the same time.
This speed restriction matches that of
the en route failure provision in
§ 236.1029, which is referenced by the
temporary rerouting provision at
§ 236.1005(j) and the Class II and III
locomotive exception at § 236.1006(c).
Because FRA views this yard move
exception as a de minimis risk
exception, FRA proposes to limit the
speed of movements to 25 miles per
hour, the relevant speed restriction for
the general de minimis exception at
§236.1005(b)(4)(iii). FRA seeks
comment on this proposal and AAR’s
alternative suggestion.

FRA proposes to add a new paragraph
(b)(5) to this section to allow railroads
to request a yard move de minimis risk
exception for switching service or
transfer train service in and around yard
areas. The proposed exception would
allow locomotives engaged in these
types of activities to operate on PTC-
equipped main line track without the
requirement to install an onboard PTC
apparatus. The proposed exception
provides ample flexibility, with
paragraph (b)(5)(i) allowing railroads to
tailor their risk mitigations to particular
yard operations to ensure that the risk
of a PPA or the release of PIH materials
is negligible. Paragraph (b)(5)(ii) defines
the distance a transfer train may operate
under this exception as 10 miles from
its entry onto PTC-equipped main line
track, allowing for 20-mile round-trip
train movements. FRA seeks comments
on this proposal. FRA specifically seeks
comments on the feasibility of using the
train’s point of entry onto a main line
as a means to begin measuring the
mileage limit under this exception. FRA
also seeks comments on whether the
train’s point of origin, where the train is
assembled and receives its required
inspections, should be the location
where such measurements should begin.
FRA recognizes that some transfer trains
may travel 20 miles to an outlying point
from a yard. However, allowing such
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movements in both directions from a
transfer train’s point of entry onto a
PTC-equipped track segment would
effectively create a 40-mile zone outside
of yards within which the PTC system
would not be fully effective due to the
presence of unequipped trains. Limiting
the distance of transfer train movements
to an area 10 miles from the initiation
of service will limit the size of this zone
to 20 miles, is consistent with the
existing 20 mile movement restriction
related to transfer trains, and would
permit round trip movements of up to
20 miles. FRA seeks comment on this
limitation and potential alternative
distance limitations. Paragraph (b)(5)(iii)
limits the speed of locomotives and
trains operating under this exception to
a maximum of 25 miles per hour.

FRA also proposes to move the PTCIP
reporting requirement from paragraph
(b)(2) of this section to a new paragraph
(a)(5) in § 236.1009.

Section 236.1009 Procedural
Requirements

FRA proposes to move the PTCIP
reporting requirement from paragraph
(b)(2) of §236.1006 to a new paragraph
(a)(5) of this section. The purpose of this
proposal is not merely for organizational
purposes. FRA also intends to require
the submission of additional
information so that it may better fulfill
its congressional reporting obligations
and to otherwise fully and accurately
monitor the progress of PTC system
implementation. The current language
of § 236.1006(b)(2) requires railroads to
report the status of achieving its goals
with respect to equipping locomotives
with fully-operative onboard PTC
apparatuses on PTC-equipped track
segments. However, for FRA to fulfill its
statutory obligations and regulatory
objectives, it would also require
additional implementation information.
Accordingly, under the proposed rule,
FRA expects submission of
implementation data relating to wayside
interface units, communication
technologies, back-end computer
systems, transponders, and any other
PTC system components.

The PTC WG expressed no concerns
with this proposal.

Section 236.1019 Main Line Track
Exceptions

In its Petition, AAR suggests that FRA
should exempt certain limited freight
operations in a similar manner as
provided for limited passenger
operations under § 236.1019(c). AAR
suggests exempting track segments over
which not more than two trains
containing PTH materials carloads are
transported daily, where the annual

freight traffic over the line is less than
15 million gross tons.

RSIA provided FRA with the
authority to redefine main line for
intercity or commuter rail passenger
transportation routes or segments where
there is limited or no freight operations.
See 49 U.S.C. 20157(i)(2)(B). Under this
authority, FRA, in § 236.1019(c),
provided an exception from PTC system
implementation on line segments where
there is limited or no freight operations
and where either all trains are limited
to restricted speed, temporal separation
is provided between passenger trains
and other trains, or passenger service is
operated under a risk mitigation plan.
The purpose of 49 CFR 236.1019(c) is to
eliminate the requirement for PTC
system installation in the case of low-
risk passenger operations. For these
reasons, FRA does not believe it is
prudent at this time to extend a “limited
or no freight” exception to track
segments where there is more than
“limited or no freight.”

Nevertheless, FRA recognizes that the
exception sought by AAR already exists,
albeit in a different form. The general de
minimis risk exception of
§236.1005(b)(4)(iii)(C) allows railroads
to apply for an exception from the
requirement to implement PTC systems
on track segments where the railroad
can demonstrate that there is negligible
risk of PTC-preventable accidents or a
release of PIH materials. Because the
statutory authority for the existing
limited operations exception applies
only to intercity or commuter rail
passenger transportation, creating a new
limited operations exception for freight
track segments would depend upon
FRA'’s authority to create a de minimis
exception to the regulation. Creating
such an exception but referring to it as
a “limited operations exclusion” would
only serve to create confusion.

Section 236.1021 Discontinuances,
Material Modifications, and
Amendments

Under ordinary circumstances, a
railroad seeking to discontinue a signal
system must file an application
pursuant to 49 CFR part 235. However,
to simplify the process of making
changes to a signal system related to
PTC systems implementation,
§236.1021 currently allows railroads to
request approval of a discontinuance or
material modification of a signal system
in an RFA to its PTCIP, PTC
development plan (PTCDP) or PTC
safety plan (PTCSP), as appropriate. In
its Petition, AAR recommends that FRA
allow automatic approval (i.e., without
the need to file an RFA) for the removal
of cab signal systems from PTC-

equipped lines or the removal of any
signal system where stand-alone PTC
systems are used. However, the Petition
did not provide adequate justification to
support the categorical approval of such
changes without any FRA oversight.
Even in its Petition, AAR argued that
new PTC systems are likely to suffer en
route failures. Such failures would be
mitigated by the presence of an
underlying signal system. Accordingly,
FRA is not willing at this time to change
the text of §236.1021 in accordance
with AAR’s request. However, FRA does
seek comment from interested parties on
how to further simplify the procedures
currently contained in this section.

Section 236.1029 PTC System Use and
En Route Failures

Section 236.1029 currently provides a
means of safely reacting to the en route
failure of a PTG system. When the
onboard apparatus of a controlling
locomotive within a PTC system fails en
route, § 236.1029 requires that the train
proceed at restricted speed, or where a
block signal system is in operation
according to signal indication at
medium speed, until an absolute block
is established ahead of the train; after
the absolute block is established, the
train may proceed at speeds between 30
miles per hour and 79 miles per hour,
depending on the nature of the signal
system in place, if any, and the nature
of the train. AAR, in its petition, assents
to this procedure for each location
where a PTC systems is the exclusive
means of delivering mandatory
directives, but suggests substantial
revisions to this procedure where a PTC
system is not the exclusive means of
delivering mandatory directives (e.g.,
where mandatory directives are also
delivered by radio). The AAR proposal
would allow trains to continue to a
designated repair or exchange location
indentified in a railroad’s PTCSP. While
travelling to one of these locations, the
AAR proposal would allow freight
trains to continue at track speed in
signaled territory, up to 40 miles per
hour for freight trains in non-signaled
territory, and up to 30 miles per hour for
trains carrying PIH materials. The
proposal also recommends a 30-miles-
per-hour limitation for passenger trains;
Amtrak suggests that the appropriate
limitation for passenger trains is 40
miles per hour.

FRA is sensitive to the concerns
expressed regarding PTC system
reliability and the railroads’ desire to
avoid restrictions where a PTC system
fails. However, the mandate to
implement PTC systems reflects a
congressional determination that
present methods for train operation are
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inadequate. Accordingly, FRA must
ensure that procedures for train
operation during the failure of a PTC
system provide the additional degree of
safety required by Congress. FRA is
therefore rejecting AAR’s petition to
amend the rule language on this issue.
In the original final rule, FRA provided
flexibility for railroads in establishing
alternative procedures for operations
following an en route failure. While
FRA does not view allowing trains to
continue at track speed after a PTC
system is rendered inoperable as a
generally acceptable procedure, there
may be circumstances under which
such operations are appropriate. If such
circumstances exist, the railroads may
provide in its PTCSP, which would then
be subject to FRA review and approval,
an alternative en route failure procedure
pursuant to paragraph (c) of this section.
While FRA is not willing to grant AAR’s
request at this time, FRA seeks comment
on this issue and suggestions for other
reasonable default provisions.

AAR also requests clarification
concerning the failure of an onboard
PTC apparatus of the train’s controlling
locomotive, where a second PTC-
equipped locomotive exists capable of
providing PTC system functionality.
FRA proposes to amend § 236.1029 to
specifically indicate that, when a
trailing locomotive is used to maintain
full PTC system functionality, the
system is considered operable and
therefore is not considered to have
failed en route. Paragraph (g) provides
that if full functionality of the onboard
PTC apparatus in the controlling
locomotive is restored by use of a
secondary apparatus, such as the
onboard equipment of a trailing
locomotive, the train can continue

operations as provided for in the
railroad’s PTCSP. Paragraph (g) also
requires railroads to provide procedures
for how this change-over of the PTC
system onboard functions will take
place.

IV. Regulatory Impact and Notices

A. Executive Orders 12866 and 13563
and DOT Regulatory Policies and
Procedures

This NPRM has been evaluated in
accordance with existing policies and
procedures, and determined to be
significant under Executive Order
12866, Executive Order 13563 and DOT
policies and procedures. 44 FR 11,034
(Feb. 26, 1979). We have prepared and
placed in the docket a regulatory impact
analysis (RIA) addressing the economic
impact of this NPRM.

The Federal Railroad Administration
(FRA) proposes amendments to
regulations implementing a requirement
of the Rail Safety Improvement Act of
2008 (RSIA) that certain passenger and
freight railroads implement PTC
systems. The proposal includes revising
the regulatory language defining the de
minimis exception, as it applies
generally and more specifically to yard-
related movements. The proposal also
includes revising the rules regarding en
route failures and discontinuances of
signal systems.

The proposed provisions regarding
applications to modify signal and train
control systems would streamline and
simplify the application process for a
discontinuation or material
modification of a signal system under 49
CFR part 235 where the application
would have been filed as part of a PTC
system implementation.

TABLE 1—TOTAL DISCOUNTED BENEFITS

The proposed revisions to the existing
de minimis risk exception under 49 CFR
§236.1005(b)(4)(iii) will allow railroads
to avoid installing PTC systems’
wayside equipment on affected
segments. FRA is unsure of the mileage
of wayside that will be affected, in part
because the railroads have indicated
that they intend to reroute PIH materials
traffic from many miles of their systems.
FRA analyzed the impact of extending
the de minimis risk exception to cover
an additional 1,000 miles of wayside, as
well as two sensitivity cases—one
where the mileage affected was higher
(1,900 miles) and one where the mileage
affected was lower (100 miles). The
estimated savings per mile was $50,000
per mile. All values in the analysis are
measured in 2009 dollars.

FRA also analyzed the benefits of
extending the de minimis risk exception
as it would apply to equipping
locomotives involved in yard operations
with onboard PTC apparatuses. Again,
FRA faced uncertainty in estimating the
number of locomotives that will be
affected. For the base case, FRA
estimated that 500 locomotives will be
affected. FRA also analyzed two cases
for sensitivity—a high case where 800
locomotives will be affected and a low
case where 200 locomotives will be
affected. Applying the extended de
minimis risk exception to yard
operations will allow the railroads to
avoid equipping locomotives with
onboard PTC systems apparatuses, at a
unit savings of $55,000 per locomotive.

For both wayside and onboard
portions of the benefit, FRA included
the maintenance costs saved by
avoiding installation. FRA estimated the
maintenance costs as 15 percent of the
value of the installed base.

Discount Factor
7 percent 3 percent

Base case:
Applications AVOIded BENETit ............oieiiiiiiiiiiece ettt na e snaeens $397,319 $446,926
Wayside Installation Benefit ... 100,587,630 136,123,559
Onboard Installation BENETit ..........cccueiiiiuiiiiiie et e e e e e e e e e e s ear e e e snreeeanneeeeanreas 55,323,197 74,867,958

TOtAl BENETIE ... et e e et e e et e e e e abe e e e eta e e e eba e e e eateeeeaareeeabeeeeareaeeanreaaan 156,308,146 211,438,443
High case:
Applications AVOIAEd BENETIt .......coiiiiiiiiiieie ettt st ettt et et nae e anes 397,319 446,926
Wayside Installation Benefit ... 191,116,498 258,634,763
Onboard Installation BENETit ..........cccueiiiiuiiiiiie et e et e et e e et e e e eabe e e eeat e e e eareeeenneeeenreas 88,517,115 119,788,732

1] c= U = 7Y Y SRS 280,030,931 378,870,421
Low case:
Applications Avoided BENETit ... s n e e e eaee 397,319 446,926
Wayside Installation Benefit ... 10,058,763 13,612,356
Onboard Installation BENETit ..........cccueiiiuiiiiiiie ettt e et e et e e et e e et e e e eeab e e e ensreeeenseeeenreas 22,129,279 29,947,183

B Ie] =TI 21T Y 1 PRSPPI 32,585,361 44,006,465
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In general, the costs of allowing
railroads the ability to avoid PTC
implementation costs will be foregone
safety benefits coupled with some
reporting costs. The proposal to extend
the de minimis risk exception affects
track segments that are likely to have a
risk of PTC preventable accidents that is
only slightly greater than similar
segments equipped with PTC wayside
units. FRA analyzed those incremental
costs, the only costs analyzed below.

TABLE 2—DISCOUNTED 20-YEAR
ToOTAL COSTS

Discount Factor
7 percent 3 percent
Base Case .... $360,055 $531,272
High Case ..... 446,883 659,390
Low Case ...... 273,227 403,155

A second proposed de minimis risk
exception, currently proposed to be
codified under 49 CFR 236.1006(b)(5),
affects whether locomotives used in
switching operations need to be
equipped with onboard PTC
apparatuses in order to cross or travel
along main track in yards. This newly
created proposal requires the railroads
to maintain a negligible risk of PTC
preventable accidents. FRA does not
specify how railroads are to achieve that
negligible risk, so FRA cannot estimate
whether the residual risk generated by
the unequipped locomotives is greater
or less than the risk if the railroad were
required to install on board PTC systems
equipment. In any event, negligible risk
means the residual risk is of a very low
order of magnitude. In this analysis,
FRA has no way to monetize those costs
and does not estimate those costs, but
requests comments on those costs.

The costs of the changes to procedural
requirements are very low, and only
consist of forwarding to FRA data likely
already compiled for railroad
management purposes.

FRA calculated the net societal
benefits as 20-year discounted totals.

TABLE 3—DISCOUNTED 20-YEAR
TOTAL NET BENEFITS

Discount Factor

7 percent 3 percent

Base Case .... | $155,948,091 | $210,907,171
High Case ..... 279,584,048 378,211,032
Low Case ...... 32,312,133 43,603,310

In short, the rulemaking will create
net benefits in all scenarios, with the
only uncertainty being the magnitude of
those benefits.

FRA requests comments on all aspects
of the RIA.

B. Regulatory Flexibility Act and
Executive Order 13272

To ensure that the potential impact of
this rulemaking on small entities is
properly considered, FRA developed
this proposed rule in accordance with
Executive Order 13272 (“Proper
Consideration of Small Entities in
Agency Rulemaking”) and DOT’s
policies and procedures to promote
compliance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).

The Regulatory Flexibility Act
requires an agency to review regulations
to assess their impact on small entities.
An agency must conduct a regulatory
flexibility analysis unless it determines
and certifies that a rule is not expected
to have a significant economic impact
on a substantial number of small
entities.

As discussed in the preamble above,
FRA is proposing amendments to
regulations implementing a requirement
of the Rail Safety Improvement Act of
2008 that certain passenger and freight
railroads install positive train control
systems. The proposal includes revising
the regulatory language defining the de
minimis exception, as it applies
generally and more specifically to yard-
related movements. The proposal also
includes revising the rules regarding en
route failures and discontinuances of
signal systems. FRA is certifying that
this proposed rule will result in “no
significant economic impact on a
substantial number of small entities.”
The following section explains the
reasons for this certification.

1. Description of Regulated Entities and
Impacts

The “universe” of the entities under
consideration includes only those small
entities that can reasonably be expected
to be directly affected by the provisions
of this rule. In this case, the “universe”
would be Class III freight railroads that
operate on rail lines that are currently
required to have PTC systems installed.
Such lines are owned by railroads not
considered to be small.

The U.S. Small Business
Administration (SBA) stipulates in its
“Size Standards” that the largest a
railroad business firm that is “for-
profit” may be, and still be classified as
a ““small entity,” is 1,500 employees for
“Line Haul Operating Railroads’” and
500 employees for “Switching and
Terminal Establishments.” “Small
entity” is defined in the Act as a small
business that is independently owned
and operated, and is not dominant in its
field of operation. Additionally, section

601(5) defines ‘‘small entities” as
governments of cities, counties, towns,
townships, villages, school districts, or
special districts with populations less
than 50,000.

Federal agencies may adopt their own
size standards for small entities in
consultation with SBA and in
conjunction with public comment.
Pursuant to that authority, FRA has
published a final policy that formally
establishes ““small entities” as railroads
which meet the line haulage revenue
requirements of a Class IIl railroad.2 The
revenue requirements are currently $20
million or less in annual operating
revenue. The $20 million limit (which
is adjusted by applying the railroad
revenue deflator adjustment) 3 is based
on the Surface Transportation Board’s
(STB) threshold for a Class III railroad
carrier. FRA is using the STB’s
threshold in its definition of “small
entities” for this rule.

FRA believes that portions of the
proposal revising the rules regarding en
route failures and discontinuances of
signal systems are technical in nature,
and have small economic impacts on
any regulated entities, large or small.

The changes to the de minimis
provisions in the proposed regulation
would impact Class III railroads that
operate on lines of other railroads
currently required to have PTC systems
installed. To the extent that such host
railroads receive relief from such a
requirement along certain lines as
proposed in this NPRM, Class III
railroads that operate over those lines
would not have to equip their
locomotives with PTC system
components. FRA believes that small
railroads operating over the affected
lines are already allowed to avoid
equipping locomotives under
§236.1006(b)(4), or are otherwise
equipping their locomotives to operate
over other track segments equipped
with PTC systems. Further, some Class
III railroads host passenger operations,
but FRA does not believe any of those
Class Il railroads have any switching
operations that would be affected by the
proposed rule. To the extent that any
Class III railroads are affected in
circumstances of which FRA is
unaware, the effect would be a benefit,
in that the Class III railroads would be
able to avoid installing PTC systems on
some locomotives. FRA requests
comment on whether any other small
entities would be affected, and if such
small entities would be affected what

2 See 68 FR 24891 (May 9, 2003); 49 CFR part 209,

app. C.
3 For further information on the calculation of the
specific dollar limit, please see 49 CFR part 1201.



Federal Register/Vol.

77, No. 238/ Tuesday, December 11,

2012 /Proposed Rules 73601

the impacts on them would be, whether
those impacts would be significant and
whether the number of small railroads
affected is substantial. FRA believes that
no small entities would be affected by
changes to the de minimis provisions,
and that therefore the number of small
entities affected is not substantial, and
that the impact on them is not
significant.

One small railroad is required to file
a PTCIP and would be affected by the
changes in the reporting requirements in
§ 236.1009. The reporting requirements
will require the railroad to report its
progress in installing PTC, in April
2013, 2014 and 2015, in order to comply
with the statutory deadlines. FRA
believes that all railroads implementing
PTC will track this information and

compile it as part of internal
management activities at least as
frequently for what is likely to be a
relatively large capital project on every
affected railroad. FRA believes the
incremental reporting regulatory burden
is negligible, on the order of forwarding
to FRA an email already generated
within a railroad. FRA believes this is
not a significant burden upon the one
railroad affected. Thus FRA believes the
reporting requirements will not have a
significant impact on a substantial
number of small entities.

2. Certification

Pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 605(b), the FRA
Administrator certifies that this
proposed rule would not have a

significant economic impact on a
substantial number of small entities.
FRA requests comment on both this
analysis and this certification, and its
estimates of the impacts on small
railroads.

C. Paperwork Reduction Act

The information collection
requirements in this proposed rule are
being submitted for approval to the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act of 1995, 44 U.S.C. 3501 et seq. The
sections that contain the current
information collection requirements and
the estimated time to fulfill each
proposed requirement are summarized
as follows:

CFR Section Riﬁ?&;gzm Tg:rl)gr?sngsl Average time per response J&?éﬁﬂ%ﬂ?ls
234.275: Processor-Based Sys-
tems—Deviations from Product
Safety Plan (PSP)
Letters ....oovveiiiiieiieeeeeee 20 Railroads .......cccceveeeenne 25 letters .....ocoeeeiiiieiieees 4 hOUIS ...ooeeeiiieieeeeee s 100
235.7: Requests to FRA Regional | 38 Railroads ............cccccceeee 500 requests ...........ccceeeeiunen 5 hours .....ccceecieniiiiieseceee, 2,500
Administrators for Modification
of a Signal System Related to
PTC Implementation (New Re-
quirement).
PTC Related Modification Re- | 38 Railroads ...........ccccceeeeeee. 500 request copies .............. 30 minutes .......cccoevveeineennen. 250
quest Copies to Railroad
Union(s) (New Require-
ment).
236.15: Timetable Instructions— | 38 Railroads ...........cccceeuue.. 13 timetable Instructions ..... 1 hour oo 13
Designation of Positive Train
Control (PTC) Territory in In-
structions (Revised Require-
ment).
236.18: Software Mgmt Control | 184 Railroads .........cccccceeene 184 plans .......ccccoeveeeviiieenne 2,150 hours ...cccceeevevvreeeenn. 395,600
Plan.
Updates to Software Mgmt. | 90 Railroads ...........ccccceeneee. 20 updates ........cccceeiiieeenns 1.50 hours .....cceeevvvvveiiieeens 30
Control Plan.
236.905: Updates to RSPP .......... 78 Railroads ........ccccevveneee. 6 plans ......ccooceeiiiiiiii, 135 hours .....ooceevveeniciiees 810
Response to Request for Ad- | 78 Railroads ...........cccceeueee.. 1 updated docC .......cccceveeeennn. 400 hOUIS ...evveeveeeeeiiiieeeene 400
ditional Info.
Request for FRA Approval of | 78 Railroads ...........ccccceeeneee. 1 request/modified RSPP .... | 400 hours .........cccccoceeineenen. 400
RSPP Modification.
236.907: Product Safety Plan | 5 Railroads .......cccccniennene 5plans ..o, 6,400 hours ........ccccevveenen. 32,000
(PSP)—Dev.
236.909: Minimum Performance
Standard.
Petitions for Review and Ap- | 5 Railroads .........cccccceeeueeen. 2 petitions/PSP ........ccccceeeee 19,200 hours ........ccccvvveeenn. 38,400
proval.
Supporting Sensitivity Anal- | 5 Railroads .........c.ccccceeevenen. 5 analyses ........cccceenieenen. 160 hours .......cccocceeiieiiiiiens 800
ysis.
236.913:  Notification/Submission | 6 Railroads ............cccceveene 1jointplan ....ccooiniiiiee 25,600 ...ooviiiiieeeeeeee 25,600
to FRA of Joint Product Safety
Plan (PSP).
Petitions for Approval/Infor- | 6 Railroads ..........ccccceeueneee. 6 petitions .......cccccevieiriieennnn. 1,928 hours .....cccccveeneveiieees 11,568
mational Filings.
Responses to FRA Request | 6 Railroads ..........cccccocueeneee. 2 documents ........ccoceeeiieennn. 800 hours .....ccceevvrrireeneeenen, 1,600
for Further Info. After Infor-
mational Filing.
Responses to FRA Request | 6 Railroads ..........cccccceeennne 6 documents ........ccccceeeennnnne 16 hours ..cccvvveveeeeiiiieeeene 96
for Further Info. After Agen-
cy Receipt of Notice of
Product Development.
Consultations ........cccccceceeeenn. 6 Railroads ........cccccevieeeeine 6 conSUlts ......ooovieiiiiiieiee 120 hOUIS ..oveiiieeiieeeieeee 720
Petitions for Final Approval ... | 6 Railroads .........cc.cccceeennenn. 6 petitions .......ocovciiiieeeinne 16 hours ...cccvveveeeeiiiieeeen, 96
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CFR Section

Respondent
universe

Total annual
responses

Average time per response

Total annual
burden hours

Comments to FRA by Inter-
ested Parties.

Third Party Assessments of
PSP.

Amendments to PSP

Field Testing of Product—
Info. Filings.

236.917: Retention of Records .....

Results of tests/inspections
specified in PSP.

Report to FRA of Inconsist-
encies with frequency of
safety-relevant hazards in
PSP.

236.919: Operations & Mainte-
nance Man.

Updates to O & M Manual .....

Plans for Proper Mainte-
nance, Repair, Inspection
of Safety-Critical Products.

Hardware/Software/Firmware
Revisions.

236.921: Training Programs: De-
velopment.

Training of Signalmen & Dis-
patchers.

236.923: Task Analysis/Basic Re-
quirements: Necessary Docu-
ments.

Records ..o

SUBPART |—NEW REQUIRE-
MENTS.

236.1001—RR Development
of More Stringent Rules
Re: PTC Performance Stds.

236.1005: Requirements for PTC
Systems.

Request for Non-Temporal Al-
ternative Risk Mitigation)
(New Requirement).

Temporary Rerouting: Emer-
gency Requests.

Written/Telephonic  Notifica-
tion to FRA Regional Ad-
ministrator.

Temporary Rerouting Re-
quests Due to Track Main-
tenance.

Temporary Rerouting Re-
quests That Exceed 30
Days.

236.1006: Requirements  for
Equipping Locomotives Oper-
ating in PTC Territory.

PTC Progress Reports

236.1007: Additional  Require-
ments for High Speed Service.

Required HSR-125 Docu-
ments with approved
PTCSP.

Requests to Use Foreign
Service Data.

PTC Railroads Conducting
Operations at More than
150 MPH with HSR-125
Documents.

Requests for PTC Waiver ......

236.1009: Procedural Require-
ments.

Host Railroads Filing PTCIP
or Request for Amendment
(RFASs).

Jointly Submitted PTCIPs ......

Public/RRs

6 Railroads

6 Railroads
6 Railroads

6 Railroads
6 Railroads

6 Railroads

6 Railroads

6 Railroads

6 Railroads

6 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads

7 comments

1 assessment

15 amendments
6 documents

6 updated docs. ......cccceeennnn.
6 plans

6 revisions

6 Tr. Programs

300 signalmen; 20 dis-
patchers.
6 documents

350 records .......ccccceeeeeeennne

BrUIES ..o,

27 requests

47 requests

47 notifications ..........ccceeeueen

720 requests ........cccoeceeerins

361 requests ........ccceceeernne

35 reports

3 documents

2 requests .....cccceeeeeiiieennns
3 documents

1 request .....ocoeeeriieeeniieee

1 PTCIP;
20 RFAs

5 PCTIP

240 hOUIS ..eevveeveeeeeiieeeeene
104,000 hours .......ccccvveeennnn.

160 hours ....ceeveeeeveiiiieeeen,
3,200 hours

160,000 hrs .....cocovvrieiinnen,
160,000 hrs.; 40,000 hrs

104 hOUrS ...uvvveeeeeeciiieeeen,

40 hOUrS ..
53,335 hours .......ccccvvvveeeennn.

6,440 hOUIS ...oovvveveciiiieeenn,
400 hOUurS ...ovveeeeeeeeiieeeeen,

40 hOUIS; wooveeveeeeeeeeeeeeeeeeeeeees
20 hours ...cccveeeeeeeeciiieeeeen,
720 hOUIS ..ovvveeeeeeeeieieeeeen,

10 minutes

80 hours ....ccceeveeeeeiieeeen,

64 hours .....cccceveeeeeeiiieeeen,

8 hours ....ccccvvevveeeieiiieeee,

2hours ...ccccvveeeeiiieeeee

16 hours ....ccceeveeeeeiiiieeee,

3,200 hOUIS ..ooevvveveiiiieeenn,

8,000 hOUrS ...ooveveveiieiieeenn,

3,200 hOUurs ...oeveeeeeiiieeeeen,

1,000 hOUIS ..oevveeeeeiiiieeeenn,

535 hours;

320 hours

267 hOUIS ...ovveeveeeeeiiieeeeene

1,680
104,000

2,400
19,200

240
320,010

38,640
2,400
12,400

4,320

58

240

1,728

376
94

5,760

2,888

560

9,600

16,000

9,600

1,000

6,935

1,335
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CFR Section

Respondent
universe

Total annual
responses

Average time per response

Total annual
burden hours

Notification of Failure to File
Joint PTCIP.

Comprehensive List of Issues
Causing Non-Agreement.

Conferences to Develop Mu-
tually Acceptable PCTIP.

Annual Implementation Status
Report.
Type Approval ........ccceveverennne
PTC Development Plans Re-
questing Type Approval.
Notice of Product Intent w/
PTCIPs (IPs).

PTCDPs with PTCIPs (DPs +
IPs).

Updated PTCIPs w/PTCDPs
(IPs + DPs).

Disapproved/Resubmitted
PTCIPs/NPIs.

Revoked  Approvals—Provi-
sional IPs/DP.

PTC IPs/PTCDPs Still Need-
ing Rework.

PTCIP/PTCDP/PTCSP  Plan
Contents—Documents
Translated into English.

Requests for Confidentiality ...

Field Test Plans/Independent
Assessments—Req. by
FRA.

FRA Access: Interviews with
PTC Wrkrs..

FRA Requests for Further In-
formation.

236.1011: PTCIP Requirements—

Comment.

236.1015: PTCSP Content Re-

quirements & PTC System Cer-
tification.

Non-Vital Overlay ........cc.......

Vital Overlay

Stand Alone ...

Mixed Systems—Conference
with FRA regarding Case/
Analysis.

Mixed Sys.
safety case).

FRA Request for Additional
PTCSP Data.

PTCSPs Applying to Replace
Existing Certified PTC Sys-
tems.

Non-Quantitative

PTCSPs (incl.

Risk  As-

sessments Supplied to FRA.

236.1017: PTCSP Supported by
Independent Third Party As-
sessment.

Written Requests to FRA to
Confirm Entity Independ-
ence.

Provision of Additional Infor-
mation After FRA Request.

Independent Third Party As-
sessment:  Waiver Re-
quests.

RR Request for FRA to Ac-
cept Foreign Railroad Reg-
ulator Certified Info.

236.1019: Main Line Track Excep-

tions.
Submission of Main Line
Track Exclusion

Addendums (MTEAs).

38 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads
38 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads
38 Railroads

38 Railroads

38 Railroads

7 Interested Groups .............

38 Railroads
38 Railroads ....
38 Railroads ....
38 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads

38 Railroads

1 notification

38 reports +
38 reports ...
2 Type Appr.
20 Ltr. + 20 App.; 2 Plans ...

SNPE1IP e

IP+1DP s
1IP+1DP .

1 document ......ccceevcvvienennn.

38 ltrs; 38 dOCS .....cvevveeeennns
190 field tests; ...
2 assessments

76 interviews ........ccccceeeeenns

8 documents

1 rev.; 40 com

3 PTCSPS ...cvvieeeeeeeeens
28 PTCSPs .
1 PTCSP .....
3 conferences

1 PTCSP ..o,

19 documents

19 PTCSPS ..o,

19 assessments .........ccceee.e.

1 assessment ........ccceevveeeee

1 request ..o

1 document .........coeevveeeennnn.

1 request .....ocoeeeriieiiniieee

1 request .....cocooeeiiieeiiieene

36 MTEAS .....ccoevviieiieie

32 hours ...cccveeveeeieiieeeeen,
80 hours ....ccvevveeeveiiieeeeen,

60 minutes .....cceeeevcviieeenenn.

8 hours +

60 hours ..

8 hours ....

8 hours/1600 hrs; 6,400
hours.

1,070 + 535 hrs

2,135 hours ...ccceevvccviieeeeen.

535 + 2,135 hrs

135 + 270 hrs

135 + 535 hrs

135 + 535 hrs

8,000 hOUrS ...ccveeevvciiiiieeenn,

8 hrs; 800 hrs
800 hourS ....vvveveeeeeciiieeeeen,

30 minutes

400 hOUIS ..euvveeveeeeeiiieeeeene

143 +8hrs. .eeeeeeeiieee.

16,000 hours ........ccccvvveeennn.
22,400 hours ....
32,000 hours ....
32 hours ....ccoveeveeeeeciieeeeen,

28,800 hours ........ccccvveeenenn.
3,200 hOUrS ..oovveeeeeiiiieeen,

3,200 hOUIS ..eeeveeeeeiirieeeeen,

3,200 hours .......ccccvveeeeeeennnne

8,000 hours .....ceeeeeevvvveeeenn.

8 hours ....ccccvveeveeeiiiieeee

160 hours .....eeveeeeeeiiiieeeen.

160 hOours ....vvvveeeeiciiiieeeen,

32 hours ....ccoeeveeeeeciiiieeeen,

160 hOUrS ...evvveveeeeeiieeeeen,

32

80

1
2,584

16
44,960

3,745
2,135
2,670
405
670
670
8,000
30,704
153,600
38
3,200

463

48,000
627,200
32,000
96
28,800
60,800

60,800

60,800

8,000

160

160

32

5,760
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CFR Section

Respondent
universe

Average time per response

Total annual
burden hours

Passenger Terminal Excep-
tion—MTEAs.

Limited Operation Excep-
tion—Risk Mit.

Ltd. Exception—Collision
Hazard Anal.

Temporal Separation Proce-
dures.

236.1021: Discontinuances, Mate-
rial  Modifications, = Amend-
ments—Requests to  Amend
(RFA) PTCIP, PTCDP or
PTCSP.

Review and Public Comment
on RFA.

236.1023: PTC Product Vendor
Lists.

RR Procedures Upon Notifi-
cation of PTC System
Safety-Critical ~ Upgrades,
Rev., Etc.

RR Notifications of PTC Safe-
ty Hazards.

RR Notification Updates ........

Manufacturer's Report of In-
vestigation of PTC Defect.

PTC Supplier Reports of
Safety Relevant Failures or
Defective Conditions.

236.1029: Report of On-Board
Lead Locomotive PTC Device
Failure.

236.1031: Previously Approved
PTC Systems.

Request for Expedited Certifi-
cation (REC) for PTC Sys-
tem.

Requests for Grandfathering
on PTCSPs.

236.1035: Field Testing Require-
ments.

Relief Requests from Regula-
tions Necessary to Support
Field Testing.

236.1037: Records Retention.

Results of Tests in PTCSP
and PTCDP.

PTC Service Contractors
Training Records.

Reports of Safety Relevant
Hazards Exceeding Those
in PTCSP and PTCDP.

Final Report of Resolution of
Inconsistency.

236.1039: Operations & Mainte-
nance Manual (OMM): Develop-
ment.

Positive Identification of Safe-
ty-critical components.

Designated RR Officers in
OMM. regarding PTC
issues.

236.1041: PTC Training Programs

236.1043: Task Analysis/Basic
Requirements: Training Evalua-
tions.

Training Records ...................

236.1045: Training Specific to Of-
fice Control Personnel.

236.1047: Training Specific to
Loc. Engineers & Other Oper-
ating Personnel.

38 Railroads .........cccoeeee.
38 Railroads ........cccceveenee.
38 Railroads ........ccccerveenee.
38 Railroads .........ccceeeeeneee.

38 Railroads ........ccccceeeeeennne

7 Interested Groups .............
38 Railroads .........ccceeeeeneee.

38 Railroads ........ccccceeeeeenne

38 Railroads ........ccccceeveeenne

38 Railroads ..............
5 System Suppliers

5 System Suppliers .............

38 Railroads ........ccccceeeenne

38 Railroads ........ccccceeeeennn.

38 Railroads ........cccccceverenne
38 Railroads .......cccccceeeeennne

38 Railroads ........ccccceeeennne

38 Railroads ........ccccceeeeeennne
38 Railroads ........ccccceeveeenne

38 Railroads ........cccccceverenne

38 Railroads ........ccccceeeeeennne

38 Railroads ........ccccceeveennne

38 Railroads ........ccccceeeenne

38 Railroads .......cccccceeeeennne

38 Railroads .......cccccceeeeennnee
38 Railroads ........ccccceeeennns

38 Railroads ........ccccceeeeenn.
38 Railroads ........ccccceeeeenns

11 procedures

7 reviews + 20 comments ...

38 procedures

142 notifications

142 reports + 142 rpt. cop-

3 REC Letters

190 field test plans

18,240 records

4 final reports

114,000 i.d. components

76 designations

38 evaluations

32 trained employees

160 hours .......cccoeceiiiiiiiiens
160 hours ......ccoevveeneeeiieenas
1,600 hours ......cccceevevrieeens
160 hours .......cccoeceeeieviiieens

160 hours ....ccvvveeeeiciiiieeeen,

3 hours; 16 hours ................
8 hours ....ccccvveeveeeeeiieeeee,

16 hours ....cccveveeeeiiieeee,

16 hours ...cccvveveeeeiiiieeeen,

16 hours .....
400 hours

16 hours + 8 hours ..............

96 hOUIS ..oveeeeeeeiieeeeeee e

160 hours ....eeveeeeeciiiieeeen.

1,600 hOUIS ...oevvveviiiiiieeenn.
800 hOUrS .....ceevevvieeeeeeees

320 hours ....veveeeeeeciieeeeen.

T TV - S
30 minutes ....ooevvevviiiiieeeen,

< 0o 18] £ S,

160 hOours ....vvvveeeeiciiiieeeen,

250 hOUIS ..evvveeeeeeeeieieeeeen,

400 hOUrS ..ovvveeeeeeeeiieeeeeen,
720 hOUIS ..ovvveeeeeeeeiiieeeeen,

10 minutes .....ooeeeeeeiinieeennn.
20 hours ....ccoveeveeeeeciiiieeeen,

3,040
3,040
19,200
1,760

3,040

341
304

608

2,272

2,272
2,000

3,408

80,256

480

4,800
152,000

12,160

3,344
9,120

32

640

9,500

114,000

152

15,200
27,360

93
640
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CFR Section universe responses Average time per response burden hours
PTC Conductor Training ........ 38 Railroads ........ccccccoveenne 7,600 trained conductors ..... 3 hours ...cccoovievieieeeeeees 22,800

All estimates include the time for
reviewing instructions; searching
existing data sources; gathering or
maintaining the needed data; and
reviewing the information. Pursuant to
44 U.S.C. 3506(c)(2)(B), FRA solicits
comments concerning: whether these
information collection requirements are
necessary for the proper performance of
the functions of FRA, including whether
the information has practical utility; the
accuracy of FRA’s estimates of the
burden of the information collection
requirements; the quality, utility, and
clarity of the information to be
collected; and whether the burden of
collection of information on those who
are to respond, including through the
use of automated collection techniques
or other forms of information
technology, may be minimized. For
information or a copy of the paperwork
package submitted to OMB, contact Mr.
Robert Brogan, Information Clearance
Officer, at 202—493-6292, or Ms. Nakia
Jackson at 202—-493-6073.

Organizations and individuals
desiring to submit comments on the
collection of information requirements
should direct them to Mr. Robert Brogan
or Ms. Kimberly Toone, Federal
Railroad Administration, 1200 New
Jersey Avenue SE., 3rd Floor,
Washington, DC 20590. Comments may
also be submitted via email to Mr.
Brogan or Ms. Toone at the following
address: Robert.Brogan@dot.gov;
Kimberly.Toone@dot.gov.

OMB is required to make a decision
concerning the collection of information
requirements contained in this proposed
rule between 30 and 60 days after its
publication in the Federal Register.
Therefore, a comment to OMB is best
assured of having its full effect if OMB
receives it within 30 days of
publication. The final rule will respond
to any OMB or public comments on the
information collection requirements
contained in this proposal.

FRA is not authorized to impose a
penalty on persons for violating
information collection requirements
which do not display a current OMB
control number, if required. FRA
intends to obtain current OMB control
numbers for any new information
collection requirements resulting from
this rulemaking action prior to the
effective date of the final rule. The OMB
control number, when assigned, will be
announced by separate notice in the
Federal Register.

D. Federalism Implications

This proposed rule has been analyzed
in accordance with the principles and
criteria contained in Executive Order
13132, “Federalism.” See 64 FR 43,255
(Aug. 4, 1999). As discussed earlier in
the preamble, this proposed rule would
provide regulatory relief from the
mandated implementation of PTC
systems.

Executive Order 13132 requires FRA
to develop a process to ensure
“meaningful and timely input by state
and local officials in the development of
regulatory policies that have federalism
implications.” Policies that have
“federalism implications” are defined in
the Executive Order to include
regulations that have ‘“substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, the agency may
not issue a regulation with federalism
implications that imposes substantial
direct compliance costs and that is not
required by statute, unless the federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or the agency consults
with State and local government
officials early in the process of
developing the regulation. Where a
regulation has federalism implications
and preempts state law, the agency
seeks to consult with State and local
officials in the process of developing the
regulation.

FRA has determined that this
proposed rule would not have
substantial direct effects on the States,
on the relationship between the national
government and the States, nor on the
distribution of power and
responsibilities among the various
levels of government. In addition, FRA
has determined that this proposed rule
would not impose any direct
compliance costs on State and local
governments. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

However, this proposed rule will have
preemptive effect. Section 20106 of Title
49 of the United States Code provides
that States may not adopt or continue in
effect any law, regulation, or order
related to railroad safety or security that
covers the subject matter of a regulation

prescribed or order issued by the
Secretary of Transportation (with
respect to railroad safety matters) or the
Secretary of Homeland Security (with
respect to railroad security matters),
except when the State law, regulation,
or order qualifies under the local safety
or security exception to § 20106.
Furthermore, the Locomotive Boiler
Inspection Act (49 U.S.C. 20701-20703)
has been held by the U.S. Supreme
Court to preempt the entire field of
locomotive safety.

In sum, FRA has analyzed this
proposed rule in accordance with the
principles and criteria contained in
Executive Order 13132. As explained
above, FRA has determined that this
proposed rule has no federalism
implications, other than the possible
preemption of State laws. Accordingly,
FRA has determined that preparation of
a federalism summary impact statement
for this proposed rule is not required.

E. Environmental Impact

FRA has evaluated this proposed rule
in accordance with its “Procedures for
Considering Environmental Impacts”
(“FRA’s Procedures”) (64 FR 28545,
May 26, 1999) as required by the
National Environmental Policy Act (42
U.S.C. 4321 et seq.), other
environmental statutes, Executive
Orders, and related regulatory
requirements. FRA has determined that
this proposed rule is not a major FRA
action (requiring the preparation of an
environmental impact statement or
environmental assessment) because it is
categorically excluded from detailed
environmental review pursuant to
section 4(c)(20) of FRA’s Procedures. In
accordance with section 4(c) and (e) of
FRA’s Procedures, the agency has
further concluded that no extraordinary
circumstances exist with respect to this
regulation that might trigger the need for
a more detailed environmental review.
As aresult, FRA finds that this
proposed rule is not a major Federal
action significantly affecting the quality
of the human environment.

F. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4, 2 U.S.C. 1531)
(UMRA) requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a federal mandate
likely to result in the expenditures by


mailto:Kimberly.Toone@dot.gov
mailto:Robert.Brogan@dot.gov

73606

Federal Register/Vol.

77, No. 238/ Tuesday, December 11,

2012 /Proposed Rules

state, local or tribal governments, in the
aggregate, or by the private sector, of
$100 million (adjusted annually for
inflation with base year of 1995) or more
in any one year. The value equivalent of
$100 million in CY 1995, adjusted
annual for inflation to CY 2008 levels by
the Consumer Price Index for All Urban
Consumers (CPI-U) is $141.3 million.
The assessment may be included in
conjunction with other assessments, as
it is in this rulemaking.

FRA is publishing this NPRM to
provide additional flexibility in
standards for the development, testing,
implementation, and use of PTC
systems for railroads mandated by RSIA
to implement PTC systems. The RIA
provides a detailed analysis of the costs
and benefits of the NPRM. This analysis
is the basis for determining that this rule
will not result in total expenditures by
State, local or tribal governments, in the
aggregate, or by the private sector of
$141.3 million or more in any one year.
The costs associated with this NPRM are
reduced accident reduction from an
existing rule. The aforementioned costs
borne by all parties will not exceed $3.3
million in any one year.

G. Energy Impact

Executive Order 13211 requires
federal agencies to prepare a Statement
of Energy Effects for any “significant
energy action.” 66 FR 28355 (May 22,
2001). Under the Executive Order, a
“significant energy action” is defined as
any action by an agency (normally
published in the Federal Register) that
promulgates or is expected to lead to the
promulgation of a final rule or
regulation, including notices of inquiry,
advance notices of proposed
rulemaking, and notices of proposed
rulemaking: (1)(i) That is a significant
regulatory action under Executive Order
12866 or any successor order, and (ii) is
likely to have a significant adverse effect
on the supply, distribution, or use of
energy; or (2) that is designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. FRA has
evaluated this proposed rule in
accordance with Executive Order 13211.
FRA has determined that this proposed
rule is not likely to have a significant
adverse effect on the supply,
distribution, or use of energy.
Consequently, FRA has determined that
this regulatory action is not a
“significant regulatory action” within
the meaning of Executive Order 13211.

H. Privacy Act

FRA wishes to inform all interested
parties that anyone is able to search the
electronic form of any written

communications and comments
received into any of our dockets by the
name of the individual submitting the
document (or signing the document), if
submitted on behalf of an association,
business, labor union, etc.). Interested
parties may also review DOT’s complete
Privacy Act Statement in the Federal
Register published on April 11, 2000
(65 FR 19477) or visit http://
www.regulations.gov/#!privacyNotice.

List of Subjects
49 CFR Part 234

Highway safety, Highway-rail grade
crossings, Penalties, Railroad safety,
Reporting and recordkeeping
requirements.

49 CFR Part 235

Administrative practice and
procedure, Penalties, Railroad safety,
Reporting and recordkeeping
requirements.

49 CFR Part 236

Penalties, Positive Train Control,
Railroad safety, Reporting and
recordkeeping requirements.

The Proposed Rule

In consideration of the foregoing, FRA
is proposing to amend chapter II,
subtitle B of title 49, Code of Federal
Regulations as follows:

PART 234—[AMENDED]

1. The authority citation for part 234
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107; 28
U.S.C. 2461, note; and 49 CFR 1.49.

2. Amend § 234.207 by revising
paragraph (b) to read as follows:

§234.207 Adjustment, repair, or
replacement of component.

* * * * *

(b) If the failure of an essential
component results in an activation
failure, partial activation, or false
activation, as defined in § 234.5, a
railroad shall take appropriate action
under § 234.105, Activation failure,
§234.106, Partial activation, or
§234.107, False activation, of this part,
until repair of the essential component
is completed.

3. Revise §234.213 to read as follows:

§234.213 Grounds.

Each circuit that affects the proper
functioning of a highway-rail grade
crossing warning system shall be kept
free of any ground or combination of
grounds having a current flow of any
amount that could adversely affect the
proper safety-critical functioning of the
warning system, including any ground

or combination of grounds that will
permit a current flow of 75 percent or
more of the release value of any relay or
electromagnetic device in the circuit.
This requirement does not apply to:
circuits that include track rail;
alternating current power distribution
circuits that are grounded in the interest
of safety; and common return wires of
grounded common return single break
circuits.

PART 235—[AMENDED]

5. The authority citation for part 235
continues to read as follows:

Authority: 49 U.S.C. 20103, 20107; 28
U.S.C. 2461, note; and 49 CFR 1.49.

6. Amend § 235.7 by adding
paragraph (d) to read as follows:

§235.7 Changes not requiring filing of
application.
* * * * *

(d) In lieu of filing an application for
approval to the Associate Administrator
for Safety, modifications of a signal
system where the resultant arrangement
will comply with part 236 of this title
consisting of the installation, relocation,
or removal of signals, interlocked
switches, derails, movable-point frogs,
or electric locks in an existing system,
directly associated with the
implementation of positive train control
pursuant to subpart I of part 236, may
instead be approved by the FRA
Regional Administrator having
jurisdiction over the affected territory.
To seek such approval, the railroad shall
provide notice and a profile plan of the
change to the appropriate FRA regional
office. The railroad shall also at the
same time provide a copy of the notice
and profile plan to representatives of
employees responsible for maintenance,
inspection, and testing of the signal
system under part 236. The Regional
Administrator shall in writing deny or
approve, in full or in part, and with or
without conditions, the request for
signal system modification. For any
portion of the request that is denied, the
Regional Administrator will refer the
issue to the Railroad Safety Board as an
application to modify the signal system.

PART 236—[AMENDED]

7. The authority citation for part 236
continues to read as follows:

Authority: 49 U.S.C. 20102-20103, 20107,
20133, 20141, 20157, 20301-20303, 20306,
21301-21302, 21304; 28 U.S.C. 2461, note;
and 49 CFR 1.49.

§236.0 [Amended]

8. Amend § 236.0 by removing and
reserving paragraph (i).

9. Revise §236.2 to to read as follows:
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§236.2 Grounds.

Each circuit, the functioning of which
affects the safety of train operations,
shall be kept free of any ground or
combination of grounds having a
current flow of any amount that could
adversely affect the proper safety-
critical functioning of a signal or train
control system, including any ground or
combination of grounds that will permit
a flow of current equal to or in excess
of 75 percent of the release value of any
relay or other electromagnetic device in
the circuit, except circuits which
include any track rail and except the
common return wires of single-wire,
single-break, signal control circuits
using a grounded common, and
alternating current power distribution
circuits which are grounded in the
interest of safety.

10. Revise §236.15 to read as follows:

§236.15 Timetable instructions.
Automatic block, traffic control, train
stop, train control, cab signal, and
positive train control territory shall be
designated in timetable instructions.
11. Revise § 236.567 to read as
follows:

§236.567 Restrictions imposed when
device fails and/or is cut out en route.

(a) Where an automatic train stop,
train control, or cab signal device fails
and/or is cut out en route, the train on
which the device is inoperative may
proceed to the next available point of
communication where report must be
made to a designated officer, at speeds
not to exceed:

(1) If no block signal system is in
operation, restricted speed; or

(2) If a block signal system is in
operation, according to signal indication
but not to exceed medium speed.

(b) Upon completion and
communication of the report required in
paragraph (a) of this section, a train may
continue to a point where an absolute
block can be established in advance of
the train at speeds not to exceed:

(1) If no block signal system is in
operation, restricted speed; or

(2) If a block signal system is in
operation, according to signal indication
but not to exceed medium speed.

(c) Upon reaching the location where
an absolute block has been established
in advance of the train, as referenced in
paragraph (b) of this section, the train
may proceed at speeds not to exceed:

(1) If no block signal system is in
operation:

(i) If the train is a passenger train, 59
miles per hour; or

(ii) If the train is a freight train, 49
miles per hour.

(2) If a block signal system is in
operation, 79 miles per hour.

12. Amend § 236.1005 by revising the
heading of table in paragraph (a)(1)(i),
and paragraphs (b)(4)(iii)(A),
(b)(4)(iii)(B)(3), (b)(4)(iii)(B)(4), and
(b)(4)(iii)(C) to read as follows:

§236.1005 Requirements for Positive Train
Control systems.

(a] * * %

(1) * % %

(i) * *x %

’ Crossing type ‘Max speed | Protection required ‘

* * * * *

(b) * * *

(4) E

(iii) Freight lines with de minimis risk.
(A) In a PTCIP or RFA, a railroad may
request review of the requirement to
install PTC on a low density track
segment where a PTC system is
otherwise required by this section, but
has not yet been installed, based upon
the presence of a minimal quantity of
PIH materials (less than 200 cars per
year, loaded and residue, with no more
than two trains carrying PIH materials
over the track segment each calendar
day). Any such request shall be
accompanied by estimated traffic
projections for the next 5 years (e.g., as
a result of planned rerouting,
coordinations, or location of new
business on the line). Where the request
involves prior or planned rerouting of
PIH materials traffic, the railroad must
provide the information and analysis
identified in paragraph (b)(4)(i) of this
section. The submission shall also
include a full description of potential
safety hazards on the segment of track
and fully describe train operations over
the line. This provision is not applicable
to lines segments used by intercity or
commuter passenger service.

(B) * x %

(3) That does not have any portion of
the segment with an average grade of
one percent or greater over a distance of
three continuous miles; and

(4) On which any train transporting a
car containing PIH materials (including
a residue car) is operated under
conditions of temporal separation from
other trains using the line segment as
documented by a temporal separation
plan accompanying the request. As used
in this paragraph, “temporal separation”
has the same meaning given by
§236.1019(e), except that the separation
addressed is the separation of a train
carrying any number of cars containing
PIH materials from other freight trains.
In lieu of temporal separation, a railroad
may employ, subject to FRA approval,
an alternative means of similarly
reducing the risk of PTC-preventable
accidents and a release of PIH materials.

(C) FRA will also consider, and may
approve, requests for relief under this
paragraph for additional line segments
where it is established to the satisfaction
of the Associate Administrator that risk
mitigations will be applied that will
ensure that the risk of PTC-preventable
accidents and a release of PIH materials
is negligible.

* * * * *

13. Amend § 236.1006 by revising
paragraphs (a) and (b)(2) and adding
paragraph (b)(5) to read as follows:

§236.1006 Equipping locomotives
operating in PTC territory.

(a) Except as provided in paragraph
(b) of this section, each operation on any
track segment equipped with a PTC
system shall be controlled by a
locomotive equipped with an onboard
PTC apparatus that is fully operative
and functioning in accordance with the
applicable PTCSP approved under this

subpart.

(b) E

(2) Each railroad shall adhere to its
PTCIP.

(5) Yard moves. In a PTCSP or an
RFA, a railroad may request a yard
move de minimis risk exception to
operate a locomotive without an
onboard PTC apparatus installed where
an onboard PTC apparatus is otherwise
required by this part. This exception
only applies to a locomotive engaged in
switching service or engaged in transfer
train service that originates either in the
yard or that originates within 10 miles
of the yard with a final destination point
being the yard.

(i) Each such operation must include
sufficient risk mitigations to ensure that
the risk of PTC-preventable accidents
and a release of PIH materials is
negligible;

(ii) The locomotive shall not travel to
a point in excess of 10 miles from its
point of entry onto the PTC-equipped
main line track; and

(iii) The speed of the locomotive or
train shall not exceed 25 miles per hour.
* * * * *

14. Amend § 236.1009 by adding
paragraph (a)(5) to read as follows:

§236.1009 Procedural requirements.

(a) * % %

(5) Each railroad filing a PTCIP shall
report annually, on the anniversary of
its original PTCIP submission, and until
its PTC system implementation is
complete, its progress towards fulfilling
the goals outlined in its PTCIP under
this section, including progress towards
PTC system installation pursuant to
§ 236.1005 and onboard PTC apparatus
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installation and use in PTC-equipped
track segments pursuant to § 236.1006.
15. Amend § 236.1029 by revising
paragraph (b) introductory text and
adding paragraph (g) to read as follows:

§236.1029 PTC system use and en route
failures.
* * * * *

(b) Where an onboard PTC apparatus
on a lead locomotive that is operating in
or is to be operated within a PTC system
fails or is otherwise cut-out after the
train has departed its initial terminal,
the train may only continue in
accordance with the following:

* * * * *

(g) Where full functionality of an
onboard PTC apparatus on a controlling
locomotive that is operating within a
PTC system is restored through use of a
secondary apparatus, such as an
onboard PTC apparatus in a trailing
locomotive, the train may continue
operations as specified in the railroad’s
PTCSP. The process for such restoration
of functionality shall be specified in a
railroad’s PTCSP.

Issued in Washington, DC, on November
29, 2012.

Joseph C. Szabo,

Administrator.

[FR Doc. 201229334 Filed 12-10-12; 8:45 am)]
BILLING CODE 4910-06-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635
RIN 0648-BB29

Atlantic Highly Migratory Species;
2006 Consolidated Highly Migratory
Species Fishery Management Plan;
Amendment 5

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public hearings.

SUMMARY: On November 26, 2012,
NMEFS published a proposed rule for
Amendment 5 to the 2006 Consolidated
Highly Migratory Species (HMS) Fishery
Management Plan (FMP) in response to
several shark stock assessments that
were completed from 2009 to 2012. As
described in the proposed rule, NMFS is
proposing measures that would reduce
fishing mortality and effort in order to
rebuild overfished Atlantic shark
species while ensuring that a limited

sustainable shark fishery can be
maintained consistent with our legal
obligations. The proposed measures
include changes to commercial quotas
and species groups, the creation of
several time/area closures, a change to
an existing time/area closure, an
increase in the recreational minimum
size restrictions, and the establishment
of recreational reporting for certain
species of sharks. Comments received
by NMFS will be considered in the
development and finalization of
Amendment 5 to the 2006 Consolidated
HMS FMP. This notice announces
public hearings, conference calls, and
an HMS Advisory Panel meeting to
discuss the proposed rule.

DATES: Written comments will be
accepted until February 12, 2013. Public
hearings, conference calls, and an HMS
Advisory Panel meeting for the
Amendment 5 proposed rule will be
held from December 2012 to February
2013. See SUPPLEMENTARY INFORMATION
for meeting dates, times, and locations.

ADDRESSES: Public hearings will be held
in Massachusetts, New Jersey, North
Carolina, Florida, and Louisiana, and
via phone call/webinar. NMFS will hold
an HMS Advisory Panel meeting in
Maryland. See SUPPLEMENTARY
INFORMATION for dates, times, and
locations.

You may submit comments on this
document, identified by NOAA-NMFS—
2012-0161, by any of the following
methods:

e Submission: Submit all electronic
public comments via the Federal
e-Rulemaking Portal
www.regulations.gov. To submit
comments via the
e-Rulemaking Portal, first click the
“submit a comment” icon, then enter
NOAA-NMFS-2012-0161 in the
keyword search. Locate the document
you wish to comment on from the
resulting list and click on the “Submit
a Comment” icon on the right of that
line.

e Mail: Submit written comments to
Peter Cooper, 1315 East-West Highway,
Silver Spring, MD 20910. Please mark
the outside of the envelope “Comments
on the Draft Amendment 5 to the 2006
Consolidated HMS FMP.”

e Fax:301-713-1917; Attn: Peter
Cooper.

Instructions: Comments must be
submitted by one of the above methods
to ensure that the comments are
received, documented, and considered
by NMFS. Comments sent by any other
method, to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are

a part of the public record and generally
will be posted for public viewing on
www.regulations.gov without change.
All personal identifying information
(e.g., name, address, etc.) submitted
voluntarily by the sender will be
publicly accessible. Do not submit
confidential business information, or
otherwise sensitive or protected
information. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word or Excel, WordPerfect, or Adobe
PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Peter Cooper, Guy DuBeck, Michael
Clark, or Karyl Brewster-Geisz at 301—
427-8503.

SUPPLEMENTARY INFORMATION: The
Atlantic shark fisheries are managed
under the Magnuson-Stevens Act.
Management of these species is
described in the 2006 Consolidated
HMS FMP, which is implemented by
regulations at 50 CFR part 635. Copies
of the 2006 Consolidated HMS FMP and
amendments are available from NMFS
on request (see FOR FURTHER
INFORMATION CONTACT).

On November 26, 2012 (77 FR 70552),
NMFS published a proposed rule for
draft Amendment 5 to the 2006
Consolidated HMS FMP based on
several shark stock assessments that
were completed from 2009 to 2012. The
assessments for Atlantic blacknose,
dusky, and scalloped hammerhead
sharks indicated that these species are
overfished and experiencing
overfishing. As described in the
proposed rule, NMFS is proposing
measures that would reduce fishing
mortality and effort in order to rebuild
overfished Atlantic shark species while
ensuring that a limited sustainable shark
fishery can be maintained consistent
with our legal obligations and the 2006
Consolidated HMS FMP. The proposed
measures include changes to
commercial quotas and species groups,
the creation of several time/area
closures, a change to an existing time/
area closure, an increase in the
recreational minimum size restrictions,
and the establishment of recreational
reporting for certain species of sharks.
Any comments received during the
comment period will be considered in
the development and finalization of
Amendment 5 to the 2006 Consolidated
HMS FMP.

Request for Comments

Six public hearings will be held in
Florida (2), Louisiana, Massachusetts,
New Jersey, and North Carolina to
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provide the opportunity for public
comment on the measures described in
the proposed rule and draft Amendment
5. NMFS will also hold two public
conference calls/webinars to provide
individuals opportunity to submit
public comment if they are unable to
attend a public hearing.

NMFS expects to consult with the
HMS Advisory Panel on January 8,

2013, on the proposed rule and draft
Amendment 5. This HMS Advisory
Panel meeting will consist of a
presentation of the proposed measures
followed by a discussion with the
Advisory Panel. There will also be an
opportunity for public comment in an
open session after the Advisory Panel
discussion. See Table 1 for times, dates,
and location.

NMEF'S has also asked to present
information on the proposed rule and
draft Amendment 5 to the Caribbean,
Gulf of Mexico, South Atlantic, Mid-
Atlantic, and New England Fishery
Management Councils. Information on
the date and time of those presentations
will be provided on the appropriate
council agenda.

TABLE 1—DATES, TIMES AND LOCATIONS OF UPCOMING PUBLIC HEARINGS, CONFERENCE CALLS, AND HMS ADVISORY

PANEL MEETING

Venue

Date/time

Meeting locations

Location contact information

HMS Advisory Panel Meeting

Conference call/Webinar

Public Hearing

Public Hearing

Public Hearing

Public Hearing

Public Hearing

Public Hearing

Conference Call

January 8, 2013, 10 a.m.=3 p.m. ....

January 9, 2013, 1 p.m.—4 p.m. ......

January 17, 2013, 5 p.m.—8 p.m. ...

January 15, 2013, 4 p.m.—7 p.m. ....

January 22, 2013, 5 p.m.—8 p.m. ....

January 24, 2013, 5 p.m.—8 p.m. ....

January 30, 2013, 5 p.m.—8 p.m. ....

February 7, 2013, 5 p.m.-8 p.m. .....

February 5, 2013, 5 p.m.-8 p.m. .....

Silver Spring, MD

Manalapan, NJ

Manteo, NC

Belle Chasse, LA

Vero Beach, FL ....

Madeira Beach, FL

Gloucester, MA ...................

Silver Spring Civic Center, One Vet-
eran’s Place, Silver Spring, MD
20910, (240) 777-5350.

To participate in conference call,
call: (888) 469-2979, Passcode:
2809363, To participate in
webinar, RSVP at:  https://
www1.gotomeeting.com/register/
74030603, A confirmation email
with webinar log-in information
will be sent after RSVP is reg-
istered.

Vero Beach Community Center,
2266 14th Avenue, Vero Beach,
FL 32960, (772) 770-6517.

Gulf Beaches Public Library, 100
Municipal Drive, Madeira Beach,
FL 33708, (727) 391-2828.

Monmouth County Public Library—

Headquarters, 125  Symmes
Road, Manalapan, NJ 07726,
(732) 431-7220.

................ Commissioner’'s Meeting Room,

Dare County Administration Build-
ing, 954 Marshall C. Collins
Drive, Manteo, NC 27954.

NOAA Fisheries Service, 55 Great
Republic Drive, Gloucester, MA.
Belle Chasse Auditorium, 8398 Hwy

23, Belle Chasse, LA 70037.

To participate in conference call,
call: (888) 469-2979, Passcode:
2809363, To participate in
webinar, RSVP at:  hitps:/
www1.gotomeeting.com/register/
623300105, A confirmation email
with webinar log-in information
will be sent after RSVP is reg-
istered.

NMFS welcomes comments on any
aspect or alternative considered in the
proposed rule. NMFS is specifically
seeking comments on the administration
of dusky shark bycatch caps program in
select areas given limited additional
observer program resources; the name of
reconfigured groupings of sharks that
would continue to be managed
collectively in the reminder of what is
currently the large coastal shark
complex for quota monitoring purposes;
suggestions for improving angler
identification of shark species and
reducing dusky shark mortality in the

recreational fishery; and whether NMFS
should permit the transit of closed areas
if certain otherwise prohibited gear is
properly stowed and inoperable.

Public Hearing Code of Conduct

The public is reminded that NMFS
expects participants at public hearings
and on phone conferences to conduct
themselves appropriately. At the
beginning of each meeting, a
representative of NMFS will explain the
ground rules (e.g., alcohol is prohibited
from the meeting room; attendees will
be called to give their comments in the

order in which they registered to speak;
each attendee will have an equal
amount of time to speak; attendees may
not interrupt one another; etc.). The
NMFS representative will structure the
meeting so that all attending members of
the public will be able to comment, if
they so choose, regardless of the
controversial nature of the subject(s).
Attendees are expected to respect the
ground rules, and those that do not will
be asked to leave the meeting.

Authority: 16 U.S.C. 971 et seq.; 16 U.S.C.
1801 et seq.
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Dated: December 5, 2012.
Emily H. Menashes,

Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2012-29899 Filed 12—10-12; 8:45 am)]
BILLING CODE 3510-22-P
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AGENCY FOR INTERNATIONAL
DEVELOPMENT

Notice of Public Information Collection
Requirements Submitted to OMB for
Review

SUMMARY: U.S. Agency for International
Development (USAID) has submitted
the following information collection to
OMB for review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding this information collection are
best assured of having their full effect if
received within 30 days of this
notification. Comments should be
addressed to: Desk Officer for USAID,
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Washington, DC 20503.
Copies of submission may be obtained
by calling (202) 712—1365.
SUPPLEMENTARY INFORMATION:

OMB Number: OMB 0412-XXXX.

Form Number: N/A.

Title: Web site Modernization Pop-up
Survey.

Type of Submission: A New
Information Collection.

Purpose: Improving agency programs
requires ongoing assessment of service
delivery, by which we mean systematic
review of the operation of a program
compared to a set of explicit or implicit
standards, as a means of contributing to
the continuous improvement of the
program. The Agency will collect,
analyze, and interpret information
gathered through this generic clearance
to identify strengths and weaknesses of
current services and make
improvements in service delivery based
on feedback. The solicitation of
feedback will target areas such as:
Timeliness, appropriateness, accuracy
of information, courtesy, efficiency of
service delivery, and resolution of
issues with service delivery. Responses
will be assessed to plan and inform
efforts to improve or maintain the
quality of service offered to the public.

If this information is not collected, vital
feedback from customers and
stakeholders on the Agency’s services
will be unavailable.

Annual Reporting Burden

Respondents: 500.
Total annual responses: 500.
Total annual hours requested: 41
hours.
Date: December 4, 2012.
Lynn Winston,

Chief, Information and Records Division, U.S.
Agency for International Development.

[FR Doc. 2012-29644 Filed 12-10-12; 8:45 am]
BILLING CODE 6116-01-M

AGENCY FOR INTERNATIONAL
DEVELOPMENT

Notice of Public Information
Collections Being Reviewed by the
U.S. Agency for International
Development; Comments Requested

SUMMARY: U.S. Agency for International
Development (USAID) is making efforts
to reduce the paperwork burden. USAID
invites the general public and other
Federal agencies to take this
opportunity to comment on the
following proposed and/or continuing
information collections, as required by
the Paperwork Reduction Act for 1995.
Comments are requested concerning: (a)
Whether the proposed or continuing
collections of information are necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
burden estimates; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

DATES: Submit comments on or before
February 11, 2013.

FOR FURTHER INFORMATION CONTACT:
Sylvia Joyner, Bureau for Management,
Office of Management Services,
Information and Records Division, U.S.
Agency for International Development,
Room 2.07C, RRB, Washington, DC,
20523, (202) 712-5007 or via email
sjoyner@usaid.gov.

ADDRESSES: Send comments via email at
jltaylor@usaid.gov, U.S. Agency for

International Development, Office of
Acquisition and Assistance, 1300
Pennsylvania Avenue NW., SA—44
Room 897-C, Washington DC 20523,
202-712-1752.

SUPPLEMENTARY INFORMATION:

OMB No: OMB 0412-0549.

Form No.: AID 302-3.

Title: Offeror Information for
Personnel Services Contracts.

Type of Review: A New Information
Collection.

Purpose: United States Agency for
International Development must collect
information for reporting purposes to
Congress and Office of Acquisition and
Assistance Contract Administration.
This collection is to gather information
from applicants applying for personal
services contractor positions. This form
will be utilized to collect information to
determine the most qualified person for
a position without gathering
information which may lead to
discrimination or bias information
towards or gathered from applicant.

Annual Reporting Burden
Respondents: 5000.
Total annual responses: 10,000.
Total annual hours requested: 10,000
hours.
Dated: December 4, 2012.
Lynn Winston,

Information and Records Division, U.S.
Agency for International Development.

[FR Doc. 2012-29647 Filed 12-10-12; 8:45 am]
BILLING CODE P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

December 6, 2012.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
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collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), OIRA Submission@
OMB.EOP.GOV or fax (202) 395-5806
and to Departmental Clearance Office,
USDA, OCIO, Mail Stop 7602,
Washington, DC 20250-7602.
Comments regarding these information
collections are best assured of having
their full effect if received within 30
days of this notification. Copies of the
submission(s) may be obtained by
calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Food and Nutrition Service

Title: Negative Quality Control
Review Schedule.

OMB Control Number: 0584—0034.

Summary of Collection: The
legislative basis for the operation of the
quality control system is provided by
section 16 of the Food and Nutrition Act
of 2008. State agencies are required to
perform Quality Control (QC) reviews
for the Supplemental Nutrition
Assistance Program (SNAP). Section
275.21 requires State agencies to submit
reports to enable the Food and Nutrition
Service (FNS) to monitor their
compliance with Program requirements
relative to the Quality Control Review
System. FNS will collect information
using forms FNS—245 Negative Case
Action Review Schedule.

Need and Use of the Information: FNS
will collect information to record data
in negative case reviews. Negative case
actions include the denial, termination
or suspension of benefits. If the
information were not collected, it would
delay the awarding of monetary
incentives in which the negative error
rate played a role.

Description of Respondents: State,
Local, or Tribal Government.

Number of Respondents: 53.

Frequency of Responses:
Recordkeeping; Reporting: On occasion;
Annually.

Total Burden Hours: 120,812.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2012—-29881 Filed 12—10-12; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2012-0093]

Notice of Request for Extension of
Approval of an Information Collection;
Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
the regulations for the introduction of
organisms and products altered or
produced through genetic engineering.
DATES: We will consider all comments
that we receive on or before February
11, 2013.

ADDRESSES: You may submit comments
by either of the following methods:

o Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail;D=APHIS-2012-0093-
0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2012-0093, Regulatory Analysis
and Development, PPD, APHIS, Station
3A—03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2012-0093 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: For
information regarding the regulations
for the introduction of organisms and
products altered or produced through

genetic engineering, contact Ms. Cynthia
A. Eck, Document Control Officer,
Regulatory Operations Programs, BRS,
APHIS, 4700 River Road Unit 91,
Riverdale, MD 20737; (301) 851-3892.
For copies of more detailed information
on the information collection, contact
Mrs. Celeste Sickles, APHIS’
Information Collection Coordinator, at
(301) 851-2908.

SUPPLEMENTARY INFORMATION:

Title: 7 CFR part 340; Introduction of
Organisms and Products Altered or
Produced Through Genetic Engineering.

OMB Number: 0579-0085.

Type of Request: Extension of
approval of an information collection.

Abstract: Under the Plant Protection
Act (PPA, 7 U.S.C. 7701 et seq.), the
Secretary of Agriculture is authorized to
prohibit or restrict the importation,
entry, or movement in interstate
commerce of any plant, plant product,
biological control organism, noxious
weed, article, or means of conveyance,
if the Secretary determines that the
prohibition or restriction is necessary to
prevent the introduction or the
dissemination of a plant pest into the
United States.

Under that authority, the U.S.
Department of Agriculture’s Animal and
Plant Health Inspection Service (APHIS)
has established regulations in 7 CFR
part 340, “Introduction of Organisms
and Products Altered or Produced
Through Genetic Engineering Which
Are Plant Pests or Which There Is
Reason to Believe Are Plant Pests.” The
regulations govern the introduction
(importation, interstate movement, or
release into the environment) of covered
genetically engineered organisms and
products (“regulated articles”). A permit
must be obtained or a notification
acknowledged before a regulated article
may be introduced.

The regulations set forth the permit
application requirements and the
notification procedures for the
importation, interstate movement, or
release into the environment of a
regulated article and necessitate certain
information and recordkeeping
requirements, including APHIS-issued
permits, applicants’ field testing
records, and the submission of protocols
to ensure compliance.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:
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(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
0.945142857 hours per response.

Respondents: Applicants from
agricultural companies.

Estimated annual number of
respondents: 121.

Estimated annual number of
responses per respondent: 29.

Estimated annual number of
responses: 3,500.

Estimated total annual burden on
respondents: 3,308 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DG, this 6th day of
December 2012.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2012-29882 Filed 12-10-12; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2012-0085]

Notice of Request for Revision to and
Extension of Approval of an
Information Collection; APHIS Online
Reporting Form

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Revision to and extension of
approval of an information collection;
comment request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this

notice announces the Animal and Plant
Health Inspection Service’s intention to
request a revision to and extension of
approval of an information collection
that allows the public to report sightings
of plant pests and diseases.

DATES: We will consider all comments
that we receive on or before February
11, 2013.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail;D=APHIS-2012-
0085-0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2012-0085, Regulatory Analysis
and Development, PPD, APHIS, Station
3A—-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2012-0085 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: For
information on the APHIS Online
Reporting Form, contact Ms. Heather
Curlett, Outreach and Risk
Communications Coordinator, PPQ,
APHIS, 4700 River Road Unit 130,
Riverdale MD 20737; (301) 851-2294.
For copies of more detailed information
on the information collection, contact
Mrs. Celeste Sickles, APHIS’
Information Collection Coordinator, at
(301) 851-2908.

SUPPLEMENTARY INFORMATION:

Title: APHIS Online Reporting Form.

OMB Number: 0579-0311.

Type of Request: Revision to and
extension of approval of an information
collection.

Abstract: As authorized by the Plant
Protection Act (U.S.C. 7701 et seq.)
(PPA), the Animal and Plant Health
Inspection Service (APHIS), either
independently or in cooperation with
States, may carry out operations or
measures to detect, eradicate, suppress,
control, prevent, or retard the spread of
plant pests and diseases that are new to
or not widely distributed within the
United States. This authority allows
APHIS to establish control programs for
a number of pests and diseases of
concern, including Asian longhorned

beetle (ALB), emerald ash borer beetle,
and citrus greening, to name a few.

APHIS relies on the public to report
sightings of pests of concern or
suspicious signs of pest or disease
damage they may see in their local area.
This reporting is currently done through
a simple voluntary online form
currently used to obtain reports from the
public on sightings or signs of ALB.
Reports can come from areas that are
under regulatory oversight and those
areas where no regulatory oversight
currently exists. Surveys performed by
members of the general public, nature
organizations, school groups, garden
clubs, and others help APHIS uncover
unknown infestations. In fact, surveys
conducted by the public supplement the
work done by the Agency’s surveyors.

The current online form is used to
obtain reports from the public on signs
or sightings of ALB. This information
collection activity was approved by the
Office of Management and Budget
(OMB) under control number 0579—
0311. However, since the form allows
the public to only enter information
concerning ALB, APHIS is expanding
the form to enable the public to submit
reports about a variety of pests and
diseases. This information will be used
to identify new or expanded outbreaks
of pests and diseases of concern. The
reports, as they are collected, will be
transmitted to the appropriate officials
in APHIS’ Plant Protection and
Quarantine program for follow-up,
including onsite inspections by APHIS
officials or State department of
agriculture plant pest experts. Follow-
up questions or details on location will
be obtained by contacting the
respondent for more information and
directions.

We are asking OMB to approve our
use of this information collection
activity for an additional 3 years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
information collection on those who are
to respond, through use, as appropriate,
of automated, electronic, mechanical,
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and other collection technologies; e.g.,
permitting electronic submission of
responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
0.083 hours per response.

Respondents: General public, nature
organizations, school groups, and
garden clubs.

Estimated annual number of
respondents: 5,000.

Estimated annual number of
responses per respondent: 1.

Estimated annual number of
responses: 5,000.

Estimated total annual burden on
respondents: 415 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Done in Washington, DG, this 6th day of
December 2012.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2012-29886 Filed 12—-10-12; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2012-0086]

Notice of Request for Extension of
Approval of an Information Collection;
Permanent, Privately Owned Horse
Quarantine Facilities

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Extension of approval of an
information collection; comment
request.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Animal and Plant
Health Inspection Service’s intention to
request an extension of approval of an
information collection associated with
regulations for permanent, privately
owned horse quarantine facilities.
DATES: We will consider all comments
that we receive on or before February
11, 2013.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/
#!documentDetail;D=APHIS-2012-
0086-0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2012-0086, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

Supporting documents and any
comments we receive on this docket
may be viewed at http://
www.regulations.gov/
#!docketDetail;D=APHIS-2012-0086 or
in our reading room, which is located in
room 1141 of the USDA South Building,
14th Street and Independence Avenue
SW., Washington, DC. Normal reading
room hours are 8 a.m. to 4:30 p.m.,
Monday through Friday, except
holidays. To be sure someone is there to
help you, please call (202) 799-7039
before coming.

FOR FURTHER INFORMATION CONTACT: For
information on the regulations for
permanent, privately owned horse
quarantine facilities, contact Dr. Ellen
Buck, Staff Veterinary Medical Officer,
Equine Imports, National Center for
Import and Export, VS, 4700 River Road
Unit 39, Riverdale, MD 20737; (301)
851-3361. For copies of more detailed
information on the information
collection, contact Mrs. Celeste Sickles,
APHIS’ Information Collection
Coordinator, at (301) 851-2908.
SUPPLEMENTARY INFORMATION:

Title: Permanent, Privately Owned
Horse Quarantine Facilities.

OMB Number: 0579-0313.

Type of Request: Extension of
approval of an information collection.

Abstract: Under the Animal Health
Protection Act (7 U.S.C. 8301 et seq.),
the Animal and Plant Health Inspection
Service (APHIS) of the United States
Department of Agriculture is authorized,
among other things, to prohibit or
restrict the importation and interstate
movement of animals and animal
products to prevent the introduction
into and dissemination within the
United States of livestock diseases and
pests. To carry out this mission, APHIS
regulates the importation of animals and
animal products into the United States
based on the regulations in parts 92
through 98 of Title 9, Code of Federal
Regulations (9 CFR).

The regulations in 9 CFR part 93
require, among other things, that certain
animals, as a condition of entry, be
quarantined upon arrival in the United
States. APHIS operates animal
quarantine facilities and also authorizes
the use of quarantine facilities that are
privately owned and operated for
certain animal importations.

The regulations in subpart C of part
93 pertain to the importation of horses
and include requirements for privately

owned quarantine facilities for horses.
For permanent, privately owned
quarantine facilities, these requirements
entail certain information collection
activities, including environmental
certification, application for facility
approval, service agreements, requests
to APHIS concerning withdrawal of
approval, notification to APHIS of
facility closure, compliance agreements,
security procedures, alarm notification,
lists of personnel, signed statements,
daily logs, and requests for variance.

We are asking the Office of
Management and Budget (OMB) to
approve our use of these information
collection activities for an additional 3
years.

The purpose of this notice is to solicit
comments from the public (as well as
affected agencies) concerning our
information collection. These comments
will help us:

(1) Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;

(2) Evaluate the accuracy of our
estimate of the burden of the collection
of information, including the validity of
the methodology and assumptions used;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond, through use, as
appropriate, of automated, electronic,
mechanical, and other collection
technologies; e.g., permitting electronic
submission of responses.

Estimate of burden: The public
reporting burden for this collection of
information is estimated to average
0.80952 hours per response.

Respondents: Applicants who apply
for facility approval; owners and
operators of permanent, privately
owned horse quarantine facilities;
facility employees; authorities who
issue environmental certifications; and
employees of security companies.

Estimated annual number of
respondents: 6.

Estimated annual number of
responses per respondent: 3.5.

Estimated annual number of
responses: 21.

Estimated total annual burden on
respondents: 17 hours. (Due to
averaging, the total annual burden hours
may not equal the product of the annual
number of responses multiplied by the
reporting burden per response.)

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.
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Done in Washington, DG, this 6th day of
December 2012.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2012-29884 Filed 12-10-12; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-428-840]

Lightweight Thermal Paper From
Germany; Preliminary Results of
Antidumping Duty Administrative
Review; 2010-2011

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(the Department) is conducting an
administrative review of the
antidumping duty order on lightweight
thermal paper (LWTP) from Germany
for the period November 1, 2010,
through October 31, 2011. We have
preliminarily determined that
Papierfabrik August Koehler AG
(Koehler) made sales of subject
merchandise at less than normal value,
based on adverse facts available (AFA).

DATES: Effective Date: December 11,
2012.

FOR FURTHER INFORMATION CONTACT:
Stephanie Moore or George McMahon,
AD/CVD Operations, Office 3, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone: (202) 482—-3692 or (202) 482—
1167, respectively.

SUPPLEMENTARY INFORMATION:
Scope of the Order

The merchandise covered by the order
is lightweight thermal paper. The
merchandise subject to the order is
currently classified under the following
Harmonized Tariff Schedule of the
United States (HTSUS) subheadings:
3703.10.60, 4811.59.20, 4811.90.8000,
4811.90.8030, 4811.90.8040,
4811.90.8050, 4811.90.9000,
4811.90.9030, 4811.90.9035,
4811.90.9050, 4811.90.9080,
4811.90.9090, 4820.10.20, and
4823.40.00. Although the HTSUS
numbers are provided for convenience
and customs purposes, the written
product description, available in the
Orders, remains dispositive.1

1 See Antidumping Duty Orders: Lightweight
Thermal Paper from Germany and the People’s

Methodology

In making these findings, we have
relied on total facts available and
because Koehler did not act to the best
of its ability to respond to the
Department’s requests for information,
we have drawn an adverse inference in
selecting from among the facts
otherwise available. See sections 776(a)
and (b) of the Tariff Act of 1930, as
amended (the Act).

Pursuant to section 776(b) of the Act,
we are relying on information from the
petition in order to ensure that the AFA
rate is sufficiently adverse so as to
induce cooperation.2 Accordingly, we
have preliminarily determined to apply
a 75.36 percent rate as AFA for Koehler.
For a full description of the
methodology underlying our
conclusions, see the Memorandum to
Paul Piquado, Assistant Secretary for
Import Administration from Christian
Marsh, Deputy Assistant Secretary for
Antidumping and Countervailing Duty
Operations, titled “Decision
Memorandum for Preliminary Results of
Antidumping Duty Administrative
Review: Lightweight Thermal Paper
from Germany,” (Preliminary Decision
Memorandum), dated concurrently with
these results and hereby adopted by this
notice. The Preliminary Decision
Memorandum is a public document and
is on file electronically via Import
Administration’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (IA ACCESS).
IA ACCESS is available to registered
users at http://iaaccess.trade.gov and in
the Central Records Unit (CRU), room
7046 of the main Department of
Commerce building. In addition, a
complete version of the Preliminary
Decision Memorandum can be accessed
directly on the Internet at http://
www.trade.gov/ia/. The signed
Preliminary Decision Memorandum and
the electronic versions of the
Preliminary Decision Memorandum are
identical in content.

Preliminary Results of the Review

As a result of this review, we
preliminarily determine that the
following weighted-average dumping
margin exists for the period November
1, 2010, through October 31, 2011:

Republic of China, 73 FR 70959 (November 24,
2008) (Orders).

2 See Memorandum to File through Eric B.
Greynolds, Program Manager, AD/CVD Operations
3, from the Team, titled “Lightweight Thermal
Paper from Germany: Notice of Preliminary Results
of Antidumping Administrative Review:
Application of Total Adverse Facts Available Rate,”
(AFA Memo) dated concurrently with this notice.

Weighted-average

Manufacturer/exporter dumping margin
(percent)
Papierfabrik August
Koehler AG ........... 75.36

Disclosure and Public Comment

Pursuant to 19 CFR 351.309(c),
interested parties may submit cases
briefs not later than 30 days after the
date of publication of this notice.
Rebuttal briefs, limited to issues raised
in the case briefs, may be filed not later
than five days after the date for filing
case briefs.3 Parties who submit case
briefs or rebuttal briefs in this
proceeding are encouraged to submit
with each argument: (1) A statement of
the issue, (2) a brief summary of the
argument, and (3) a table of authorities.*

Pursuant to 19 CFR 351.310(c),
interested parties who wish to request a
hearing, or to participate if one is
requested, must submit a written
request to the Assistant Secretary for
Import Administration, filed
electronically via IA ACCESS within 30
days after the date of publication of this
notice.® Requests should contain: (1)
The party’s name, address, and
telephone number; (2) the number of
participants; and (3) a list of the issues
to be discussed. Issues raised in the
hearing will be limited to those raised
in the respective case briefs. The
Department will issue the final results
of this administrative review, including
the results of its analysis of the issues
raised by the parties in any written
briefs, not later 120 days after the date
of publication of this notice, pursuant to
section 751(a)(3)(A) of the Act.

Assessment Rate

Upon issuance of the final results, the
Department shall determine, and U.S.
Customs and Border Protection (CBP)
shall assess, antidumping duties on all
appropriate entries covered by this
review. For Koehler, we will assign an
importer-specific ad valorem duty
assessment rate to the total entered
value of those same sales in accordance
with section 776(b) of the Act.6 We will
instruct CBP to assess antidumping
duties on all appropriate entries covered
by this review when the importer-
specific assessment rate in the final
results of this review is above de
minimis (i.e., 0.50 percent). Where
either the respondent’s weighted-
average dumping margin is zero or de
minimis, or an importer-specific

3 See 19 CFR 351.309(d).

4 See 19 CFR 351.309(c)(2) and (d)(2).
5See 19 CFR 351.310(c).

6 See 19 CFR 351.308.
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assessment rate is zero or de minimis,
we will instruct CBP to liquidate the
appropriate entries without regard to
antidumping duties. The final results of
this review shall be the basis for the
assessment of antidumping duties on
entries of merchandise covered by the
final results of this review where
applicable.

The Department clarified its
“automatic assessment” regulation on
May 6, 2003.7 This clarification will
apply to entries of subject merchandise
during the period of review produced by
each respondent for which they did not
know that their merchandise was
destined for the United States. In such
instances, we will instruct CBP to
liquidate unreviewed entries at the all-
others rate if there is no rate for the
intermediate company or companies
involved in the transaction. For a full
discussion of this clarification, see
Antidumping and Countervailing Duty
Proceedings:

Assessment of Antidumping Duties

We intend to issue instructions to
CBP 15 days after publication of the
final results of this review.

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the notice of final results
of administrative review for all
shipments of subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the
publication of the final results of this
administrative review, as provided by
section 751(a)(2) of the Act: (1) The cash
deposit rate for Koehler listed in the
“Preliminary Result of the Review”
section, will be the rate established in
the final results of this administrative
review; (2) for merchandise exported by
manufacturers or exporters not covered
in this administrative review but
covered in a prior segment of the
proceeding, the cash deposit rate will
continue to be the company-specific rate
published for the most recent period; (3)
if the exporter is not a firm covered in
this review, a prior review, or the
original investigation, but the
manufacturer is, the cash deposit rate
will be the rate established for the most
recent period for the manufacturer of
the merchandise; and (4) the cash
deposit rate for all other manufacturers
or exporters will continue to be 6.50
percent, the all-others rate established
in the investigation.? These cash deposit

7 See Antidumping and Countervailing Duty
Proceedings: Assessment of Antidumping Duties, 68
FR 23954 (May 6, 2003).

8 See Orders.

requirements, when imposed, shall
remain in effect until further notice.

Notification to Importers

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i)(1) of the Act and 19
CFR 351.213.

Dated: December 3, 2012.
Ronald K. Lorentzen,
Acting Assistant Secretary for Import
Administration.
Appendix I
List of Topics Discussed in the Preliminary
Decision Memorandum

1. Background

2. Scope of the Order

3. Discussion of the Methodology

4. Corroboration of Secondary Information
[FR Doc. 2012-29891 Filed 12-10-12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-849]

Certain Cut-to-Length Carbon Steel
Plate From the People’s Republic of
China: Final Results of Antidumping
Administrative Review; 2010-2011

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On August 9, 2012, the
Department of Commerce (the
“Department”’) published the
preliminary results of the administrative
review (“AR”) of certain cut-to-length
carbon steel plate (“CTL plate”) from
the People’s Republic of China (“PRC”)
covering the period of review (“POR”)
November 1, 2010 through October 31,
2011.1 After analyzing the comments

1 See Certain Cut-to-Length Carbon Steel Plate
From the People’s Republic of China: Preliminary
Results of Antidumping Administrative Review and
Preliminary Determination of No Shipments, 77 FR
47593 (August 9, 2012) (“Preliminary Results”). The
companies included in the review are as follows:
Bao/Baoshan International Trade Corp./Bao Steel
Metals Trading Corp. (“Baosteel”’), Hunan Valin
Xiangtan Iron & Steel Co., Ltd. (“Hunan Valin”),

submitted by Nucor Corporation
(“Petitioner”’) with respect to the AR,
the Department continues to find that
Baosteel and Hunan Valin did not have
shipments during the POR and that
shipments by Anshan and Liaoning
should be liquidated at the PRC-wide
rate of 128.59 percent.

DATES: Effective Date: December 11,
2012.

FOR FURTHER INFORMATION CONTACT:
Patrick O’Connor, AD/CVD Operations,
Office 4, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230; telephone: (202)
482—0989.

SUPPLEMENTARY INFORMATION:

Background

On August 9, 2012, the Department
published its Preliminary Results of the
AR of the antidumping order on CTL
plate from the PRC covering the period
November 1, 2010, through October 31,
2011. On September 10, 2012, Nucor
Corporation (“Petitioners’’) commented
on the Department’s Preliminary
Results. No other parties commented on
the Preliminary Results.

Analysis of the Comments Received

All issues raised in Petitioner’s case
brief in this AR are addressed in the
memorandum from Gary Taverman,
Senior Advisor for Antidumping and
Countervailing Duty Operations, to
Ronald K. Lorentzen, Acting Assistant
Secretary for Import Administration,
“Issues and Decision Memorandum for
the Final Results of the Antidumping
Administrative Review and Final
Determination of No Shipments—
Certain Cut-to-Length Carbon Steel Plate
from the People’s Republic of China”
(“I&D Memorandum’’), which is dated
concurrently with this notice and which
is hereby adopted by this notice. A list
of the issues addressed in the 1&D
Memorandum is appended to this
notice. The 1&D Memorandum is a
public document and is on file
electronically via Import
Administration’s Antidumping and
Countervailing Duty Centralized
Electronic Services System (“IA
ACCESS). Access to IA ACCESS is
available to registered users at http://
iaaccess.trade.gov and in the Central
Records Unit of the main Commerce
Building, Room 7046. In addition, a
complete version of the I&D
Memorandum is accessible on the

Anshan Iron & Steel Group (“Anshan”), and China
Metallurgical Import and Export Liaoning Company
(“Liaoning”).


http://iaaccess.trade.gov
http://iaaccess.trade.gov
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Department’s Web site at http://
www.trade.gov/ia/. The signed I&D
Memorandum and electronic versions of
the I&D Memorandum are identical in
content.

Changes Since the Preliminary Results

We have made no changes from the
Preliminary Results.

Scope of the Order

The product covered by the order is
certain CTL plate from the People’s
Republic of China, subject to certain
exceptions. Imports of subject
merchandise are classified under the
Harmonized Tariff Schedule of the
United States (“HTSUS”’) under
subheadings: 7208.40.3030,
7208.40.3060, 7208.51.0030,
7208.51.0045, 7208.51.0060,
7208.52.0000, 7208.53.0000,
7208.90.0000, 7210.70.3000,
7212.40.5000, 7212.50.0000. Although
the HTSUS subheadings are provided
for convenience and customs purposes,
the written description of the scope of
the order is dispositive.2

Final Determination of No Shipments

As noted in the Preliminary Results,
the Department determined that
Baosteel and Hunan Valin did not have
any reviewable transactions during the
POR.3 While Petitioner commented in
its case brief on the possibility that
Baosteel or Hunan Valin could have had
sales of subject merchandise during the
POR, as stated in the I&D Memorandum
at Comment 3, we continue to find that
neither party had shipments during the
POR. Therefore, we will issue
instructions to U.S. Customs and Border
Protection (‘““CBP”’) for both companies
in the manner stated below.

Assessment

Upon issuance of the final results, the
Department will determine, and CBP
shall assess, antidumping duties on all
appropriate entries covered by this
review. The Department intends to issue
assessment instructions to CBP 15 days
after the publication date of the final
results of this review. The Department
intends to instruct CBP to liquidate
entries of subject merchandise from
Anshan and Liaoning at the PRC-wide
rate of 128.59 percent. Additionally,
pursuant to a recently announced
refinement to its assessment practice in
nonmarket economy cases, because the

2For a full description of the scope of the order,
see Suspension Agreement on Certain Cut-to-Length
Carbon Steel Plate From the People’s Republic of
China; Termination of Suspension Agreement and
Notice of Antidumping Duty Order, 68 FR 60081
(October 21, 2003).

3 See Preliminary Results, 77 FR at 47594.

Department continues to determine that
Baosteel and Hunan Valin had no
shipments of the subject merchandise,
any suspended entries that entered
under these exporters’ case numbers
(i.e., at that exporter’s rate) will be
liquidated at the PRC-wide rate. For a
full discussion of this practice, see Non-
Market Economy Antidumping
Proceedings: Assessment of
Antidumping Duties, 76 FR 65694
(October 24, 2011).

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the final results of this
AR for all shipments of the subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the publication date, as provided
for by section 751(a)(2)(C) of the Tariff
Act of 1930, as amended (‘‘the Act”): (1)
For Baosteel and Hunan Valin, which
claimed no shipments, the cash deposit
rate will remain unchanged from the
rate assigned to these companies in the
most recently completed review of the
companies; (2) for previously
investigated or reviewed PRC and non-
PRC exporters who are not under review
in this segment of the proceeding but
who have separate rates, the cash
deposit rate will continue to be the
exporter-specific rate published for the
most recent period; (3) for all PRC
exporters of subject merchandise that
have not been found to be entitled to a
separate rate, including Anshan and
Liaoning, the cash deposit rate will be
the PRC-wide rate of 128.59 percent;
and (4) for all non-PRC exporters of
subject merchandise which have not
received their own rate, the cash deposit
rate will be the rate applicable t